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the most abstruse and 
delicate piercings of modern 
mathematics or of chemistry 
could not achieve a formula 
for an appropriate apportion- 
ment of the relevant compo- 
nents of valor and caution, 
stability and change, tradition 
and convenience, in the myr- 
iad of instances that solicit 
the judicial judgment.”—Felix 
Frankfurter. 
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The Mills Bill to 


Tax 


Life Insurance Companies 


TR HE PROBLEM of developing a satis 
- factory method of taxing the life insur 
been 


The formula adopted at 


ance industry has smoldering 
1942. that 


resulted in no tax whatever on the insurance 
business Since 


since 
time 
then numerous pieces of 
stop-gap legislation have been applied to the 
situation with unsatisfactory results from 
the government’s view. On November 17, 
1958, the Subcommittee on Internal Revenue 
Taxation conducted public hearings on the 
subject of taxation of life insurance com 
Admin 
these hearings were Secretary 
Anderson and Under Secre 


Representatives of the in 


panies. Two key witnesses for the 
istration at 
of the Treasury 
tary Scribner 

surance industry 
Anderson 


were also heard Secretary 
that a starting 

for measuring net earnings be the 
net gain from operations after dividends to 
Under Scribner 


pointed out that the industry’s capital gains 


suggested point 


hgure tor 
policyholders secretary 


and losses “should no longer be disregarded 


Since these hearings the 


for tax purposes.” 
subject has become red hot 


Long before the hearings were held, the 
insurance industry was conscious of the 
problems involved. In October, 1958, Joseph 
J. O’Connell, Jr., Washington counsel for 
the National Association of Life Companies, 
told the American Life 
cago that: 


Convention at Chi 


this con 

shall 
forth 
Ways 


“The single, vital issue before 
vention is what position the industry 
now adopt in with the 


coming hearings before the House 
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connection 


and Means Committee and with respect to 
i subject 
While there 


ably areas of disagreement among the various 


under 
are unquestion- 


the legislation on this now 


consideration 


members of our industry, there are substan 
tial areas of agreement in which the NALC 


1 mns 


that 
1959, it 


important of these is 
adopted in 
should be a permanent one. This industry 


agitated by a series of 


‘The most 
whatever solution is 
has too long been 
stop-gap measures which each year rake up 
the embers of contré and which per 
petually le 
doubt and instability. 


versy 


ave the industry in a position of 


” 


The industry itself was divided on the 
with some of the larger 
1 


adopting the Administration’s proposals while 


issue, companies 


some of the smaller companies desired that 


the status quo be maintained 


Recently, Representative Mills (D., Arkan 
sas) and Reed (R., New York) introduced 
bills which have been designed to provide 
for a permanent method of taxation. It is 
believed that the bill by Mr. Mills has the 
best passing This bill (H. R 
$245) follows, in full text 


chance of 


A BILL 


Relating to the taxation of the income of 


life insurance companies 

Be it enacted by the Senate and House of 
Representatives of the United States of Amer 
ica in Congress assembled, 
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SEC. 1. SHORT TITLE. 


This Act may be the “Life In 
surance Company Income Tax Act of 1959”, 


SEC. 2. REVISION OF PART I OF 
SUBCHAPTER L. 


(a) Part I of 


the Internal 


cited as 


chapte r 1 
1954 


ating to life insurance companies) is amended 


sub¢ haptet L of 
] 


Revenue Code ot (re 


read as follows 


“PART I—LIFE INSURANCE 
COMPANIES 


Definiti 


Distributions to shareholders 


Miscellaneous provisions 
inition; Tax Imposed 


f life insurance com 


“SEC. 801. DEFINITION 
INSURANCE COMPANY. 


Insura 


surance o1 mitracts combined 


noncancellable health and accident in 


} I 1 
surance) involving, at tl time with 


respec 


Report to the Reader 


THIS ISSUE IN BRIEF 


lhe liability 

: , 
insurance proceeds for the decedent’s 
created by the 
other 


of a beneficiary of life 


income taxes 1s not 
Internal Revenue Code or any 
federal law. If lability attaches, it is 
created by state law \t page 73 
Walter E Barton the Stern 
and Bess cases through the courts and 


indicates the effects the decisions may 


traces 


cases that may arise. 


lave on similar 


is included in 
In auto- 


unloading 


automobile 
l 


oading and 


“use” of an 


liability policies, loading and 


is included in tl] . ‘race: 
is inciuded in the coverage, 


liability policies, such 


are excluded from cover- 


Several cases iIving these 


clauses are reviewed at page 81 


involved 
1 Michel 


Illinois 
l 


recent 


incIp 
bik } 


mbined 


in 


premium 


company 


ce resery es’ 
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“(A) sums actually deposited by such 
company or association with State or Terri- 
torial officers pursuant to law as guaranty 
or reserve funds, and 


“(B) any funds maintained, under the 
charter or articles of incorporation or asso- 
ciation (or by-laws approved by a State 
insurance commissioner) of such company 
or association, exclusively for the payment 
of claims arising under certificates of mem- 
bership or policies issued on the assessment 
plan and not subject to any other use, 


“(4) Deficiency Reserves Excluded. — The 
term ‘life insurance reserves’ does not in- 
clude deficiency reserves. For purposes of 
this paragraph and subsection (c), the term 
‘deficiency reserves’ means the total present 
value of the amounts by which— 

“(A) the net premiums required for life 
insurance and annuity contracts, exceeds 

“(B) the actual premiums and other con- 
sideration charged for such contracts. 

(5) Amount of Reserves—For purposes 
of this subsection, subsection (a), and sub- 
section (c), the amount of any reserve (or 
portion thereof) for any taxable year shall 
be the mean of such reserve (or portion 
thereof) at the beginning and end of the 
taxable year. 

“(c) Total Reserves Defined—For pur- 
poses of subsection (a), the term ‘total re- 
serves’ means— 

(1) life insurance reserves, 

“(2) unearned premiums, and unpaid 
(whether or not ascertained), not 
included in life insurance reserves, and 


losses 


“(3) all other insurance reserves required 
by law. 

“The term ‘total reserves’ does not include 
deficiency reserves (within the meaning of 
subsection (b)(4)). 

“(d) Adjustments in Reserves for Policy 
Loans—For purposes only of determining 
under subsection (a) whether or not an in- 
surance company is a life insurance com- 


pany, the life insurance reserves, and the 


total reserves, shall each be reduced by an 


amount equal to the mean of the aggregates, 
at the beginning and end of the taxable 
year, of the policy loans outstanding with 
respect to contracts for which life insur- 
ance reserves are maintained. 

“(e) Guaranteed Renewable Contracts 
For purposes of this part, guaranteed re- 
newable life, health, and accident insurance 
shall be treated in the same manner as non- 
cancellable life, health, and accident insur- 
ance. 
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“(f) Burial and Funeral Benefit Insurance 
Companies.—A burial or funeral benefit insur- 
ance company engaged directly in the manu- 
facture of funeral supplies or the performance 
of funeral services shall not be taxable 
under this part but shall be taxable under 
section 821 or section 831. 


“SEC. 802. TAX IMPOSED. 

“(a) Tax Imposed.— 

“(1) In General—A tax is hereby im- 
posed for each taxable year beginning after 
December 31, 1957, on the life insurance 
company taxable income of every life insur- 
ance company. Such tax shall consist of— 

“(A) a normal tax on such income com- 
puted at the rate provided by section 11(b), 
and 

“(B) a surtax, on so much of such income 
as exceeds $25,000, computed at the rate 
provided by section 11(c). 

“(2) Tax in Case of Capital Gains.—If for 
any taxable year beginning after December 
31, 1958, the net long-term capital gain of 
any life insurance company exceeds the net 
short-term capital loss, there is hereby im- 
posed a tax equal to 25 percent of such 
excess. 

“(b) Life Insurance Company Taxable In 
come Defined. —For purposes of this part, the 
term ‘life insurance company taxable in- 
come’ means the sum of— 

“(1) the taxable investment 
defined in section 804) or 
operations (as defined in 
whichever is the smaller, 

“(2) if the gain from operations exceeds 
the taxable investment income, an amount 
equal to 50 percent of such excess, plus 

“(3) the amount subtracted from the 
policyholders surplus account for the tax- 
able year, as determined under section 815. 


income (as 
the gain from 


section 809(a)), 


“Subpart B—Investment Income 

“Sec. 804. Taxable investment income. 

“Sec. 805. Policy and other contract labil- 
ity deduction. 

“Sec. 806. Change of 


reserves 


basis in computing 


“SEC. 804. TAXABLE 


INCOME. 

“(a) In General—For purposes of this 
part, the amount of the taxable investment 
income for any taxable year shall be an 
amount (not less than zero) equal to the 
net investment income (determined under 
subsection (c)), minus the policy and other 
contract liability deduction (determined un- 
der section 805). 


INVESTMENT 
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“(b) Gross Investment Income.—For pur- 


poses of this part, the term ‘gross invest- 
ment income’ means the sum of the following: 
The 


“(1) Interest, etc amount of 


income from— 


gross 


“(A) interest, dividends, rents, and royal- 
ties, 

“(B) the entering into of any lease, mort- 
gage, or other instrument or agreement 
from which the life insurance company de- 
rives interest, rents, or royalties, and 

“(C) the alteration or termination of any 
instrument or 
paragraph (B). 

(2) Short-Term Capital 
case of a taxable year beginning after De- 
1958, the amount (if any) by 
short-term capital gain ex- 


agreement described in sub- 


Gain In the 


cember 31, 
which the net 
ceeds the net long-term capital loss. 


“(3) Trade or Business Income.—The gross 
income from trade or (other 
than an insurance business) carried on by 
the life insurance company, or by a partner- 
ship of which the life insurance company is 
a partner. In computing gross income under 


any business 


this paragraph, there shall be excluded any 
item described in paragraph (1). 

“Except as provided in paragraph (2), in 
computing investment under 
this subsection, there shall be excluded any 
from the sale or exchange of a capital 


gross income 
gain 
asset, and any gain considered as gain from 


the sale or exchange of a capital asset. 


“(c) Net Investment Income Defined —For 
term ‘net 
investment 


purposes of this part, the invest 


ment income’ means the 


gross 
income less the following deductions— 


“(1) Investment Expenses—Investment ex 


penses for the taxable year. If any general 


expenses are in part assigned to or included 


in the investment expenses, the total deduc- 
tion under this paragraph shall not exceed 
the sum of 

“(A) 
mean of the 
805(b)(6)) held at the 
of the taxable year, 

“(B) 
fees for the taxable year, plus 


one-fourth of one percent of the 


assets (as defined in section 


beginning and end 


the amount of the mortgage service 


“(C) whichever of the following is the 
greate! 


(i) one-fourth of the amount by which 
the investment yield (as defined in section 
805(b)(5)) exceeds 334 mean 
of the (as defined in section 805(b) 
(6)) held at the beginning and end of the 


amount de 


percent of the 


assets 


taxable year, reduced by the 
scribed in subparagraph (B), or 


Report to the Reader 


e 
One person dies accidentally on the 
job every 37 minutes, according to 
the National Safety Council. A work 


injury is suffered every 16 seconds. 
* 


“(ii) one-fourth of one percent of the 
mean of the value of mortgages held at the 
beginning and end of the taxable year for 
which there are no mortgage fees 
for the taxable year. 

“(2) Real Estate Expenses.—The 
of taxes (as provided in section 164), and 
other taxable 


service 
amount 


expenses, for the year ex- 
respect to the real 
estate owned by the company. No deduc- 
tion shall be allowed under this paragraph 
for any amount paid out for new buildings, 
or for permanent improvements or better- 
made to value of any 


clusively on or with 


ments increase the 
property. 


2 


“(3) Depreciation —The deduction allowed 
167. The deduction this 
paragraph and paragraph (2) on account of 
any real estate owned and occupied for in- 
surance purposes in whole or in part by a 
shall be limited to 
bears the ratio to 


by section under 


life insurance company 
an amount which 
such deduction (computed without 
to this sentence) as the rental value of the 
space not so occupied bears to the rental 
value of the entire property. 


same 
regard 


deduction allowed 


(relating to depletion). 


Interest—The amount of 
section 103 is excluded 


“(4) Depletion. — The 
by section 61] 

“(5) Tax-Free 
lich under 
from gross income 


interest wl 


“(6) Partially Tax-Exempt Interest In 
lieu of the deduction allowed by section 242 
deduction for partially tax- 
a deduction in an amount 
amount 


(relating to 
exempt interest), 


which bears the same ratio to the 


allowable under such section as— 


*“(A) for the 
yeat prescribed by section aT. 


“(B) the sum of the 
the surtax rate for the 


the normal tax rate taxable 


bears to 


normal tax rate and 
taxable year pre- 


scribed by section 11 


The deductions 
and 245. 


“(7) Dividends Rec 1 
allowed by sections 243, 244, 

“(8) Trade o Deductions 
deductions allowed by this subtitle 
out regard to part) which are 
utable to any 


The 
(with 
attrib- 
business (other than 


aes 
Business 


this 
trade o1 
an insurance business) carried on by the life 
company, or by 


insurance a partnership of 
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which the life insurance company is a part- 
ner; except that in computing the deduction 
under this paragraph— 


“(A) There shall be 


“() from 
or exchanges of capital assets, 


losses 


excluded 


(or considered as from) sales 
“(ii) from sales or exchanges of property 
used in the trade or business (as defined in 


section 1231(b)), and 


‘(iii) from the compulsory or involuntary 
result of destruction, in 
whole or in part, theft or seizure, or an ex 
the requisition or con 
demnation or the threat or imminence thereof ) 
of property the trade or 
(as so defined). 

“(B) 
to the 


conversion (as a 


ercise ot power of 


used in business 


Any item, to the extent attributable 
insurance busi 


shall not be taken into account 


The deduction for net operating 
provided in 172, and the 
special deductions for corporations provided 
in part VIII of subchapter B, shall not be 
allowed 


carrying on of the 


ness, 


"r¢,) 


losses 


section 


“(9) Small Business Deduction An amount 


equal to 5 percent of the net investment 
income for the taxable year (computed with 
The deduc 
tion under this paragraph shall not 
$25,000 


out regard to this paragraph). 


exceed 


“SEC. 805. 
CONTRACT 
rION 


POLICY 
LIABII 


AND 
ITY 


OTHER 
DEDUC 


this 
contract 


“(a) In General.—For 


part, 


purposes of 
and othe: 
deduction’ means the sum of 
“(1) the deduction for the 


vield on adjusted life 


the term ‘policy 
liability 
investment 
nsurance reserves, 


“(2) the deduction for the investment 


yield on pension plan reserves, and 
(3) the deduction for 


duced by the 


interest paid, re 
adjustment provided in sub 
section (e) 


“(b) Deduction for Investment 
Adjusted Life Insurance Reserves 

“(1) In For this 
part, the deduction for the investment yield 


on adjusted life insurance 
amount determined by multiplying 


*“(A) 


General purposes ot 


reserves is. the 


the adjusted life insurance reserves, 
by 


“(B) the deduction rate 


“(2) Deduction Rate—For purposes of 
this part, the deduction rate for any taxable 
year is the amount ascertained by dividing 


by 2 the sum of— 
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“(A) 
centages is the higher— 
coo 
by the taxpayer in calculating life insurance 
reserves (other than pension plan reserves), or 


whichever of the following per- 


the average rate of interest assumed 


“(ii) a percentage for such year to be de 
termined and proclaimed by the Secretary 
or his delegate for the life insurance indus 
try as the average rate of interest assumed 
in calculating life insurance reserves (other 
than pension plan reserves), plus 


a B) the percentage obtained by dividing 

“(i) the taxpayer’s investment yield fo 
for such year, by 

“(ii) the mean of the taxpayer’s assets at 
the beginning and end of the taxable year. 

“The 


claimed by 


percentage determined and_ pro 
the delegate 
under subparagraph (A)(ii) shall be based 


on such 


Secretary or his 


to life insurance 
companies for the preceding taxable year as 
the 
presentative 


data with respect 


Secretary or his delegate considers re 
If the percentage determined 
under subparagraph (A) exceeds the per 
letermined under subparagraph (B), 
the deduction rate for the taxable 
determined under subpara 


centage 
year 1s 
the percentage 
graph (B). 


I» rere 
Reserves 


the term ‘ad 


Life Insurance 
For this part, 
justed life insurance reserves’ means 

“(A) the the life insurance re 
serves (as defined in section 801(b) ), other 
than pension plan reserves, at the beginning 
and end of the taxable multiplied by 

a B) 
percent 


3) Adjusted 


purposes of 


mean ot! 


year, 


that percentage which equals 100 


that 
is 10 times the average rate of 


sumed by the 
and 


“(i) increased by percentage whicl 
interest as 
taxpayer in calculating such 


reserves, 


“(i) reduced by that percentage which is 
10 times the deduction rate 


“(4) Average Interest Rate Assumed.—Fot 


this part, the 
assumed in 


purpose Ss of 


average rate ol 


interest calculating reserves shall 


be computed 
“(A) by 


of interest by 
of such 


rat 
amounts 


assumed 
the 
that 
taxable year, 


multiplying each 
the 
reserves computed at 


the beginning and 


means of 
rate at 
end of the 
and 


“(B) by dividing (i) the sum of the pro 


ducts ascertained under subparagraph (A), 


total of such re 
and end of the 
(Continued on page 90) 
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by (ii) the 
serves at 


the 
be ginning 


mean ot 
the 
taxable year 





Federal Legislation 
Budget Message 


is 1960 budget President 


maintain iIncreas¢ 


that 


( sponsibility to 
lf 


come contributory, s¢ 


social insurance 


Social insuranes 
nearly all people 
income which may 
manent disability or 
erowth 


Since W orld Wi 
In 1946, 60 pe 


vinnel Phe 
rogram 
ibstantial 
were overed by ol 


vors and disability insurance By 1960. it 
is estimated, some 90 per cent of the workers 
will hi 1 ‘ 

1958 


is estimated tha 


some $2,018 


ts share 1 


was 44 pet 


Department’s “equitable plan 
] 
L1T¢ msurance 
companies 
have inti 


and Ree d 


have now 
been Ways and 


Means Committee he full text 


Mills a 


this red-hot tax they 


issue, 
referred to the ousé 


t 


bill introduced by ypears a 


What the Legislators Are Doing 


State Legislation 


Accident and Health Insurance 


be comes 


B. 16 


transact 


Missouri 
busi 
issue a group 
cove! 


policy 


at would 
less the 
superintendent 
remium rates 


] 


engage providing sucl 


subject regulation to 


hre insurers 


ibit the can 
health 


] 


ret icensed t 


tent o1 
except lor non 
resentatiol 


payment of premiut r misre} 


the poli \ 


Automobile Insurance 


Connecticut vould 


establish an uns judgment 
£ damage 5 


mamtenance 


a mot 


Kansas 





operation results in death. A. B. 951 would 
be effective September 1, 1959. 
Effective 1960, 


motor policies 


insurers of 

could not 
their 
nonpayment of 


January 1, 
liability 
cancel such policies prior to 
tion for fraud of 


A. B. 1118 


An assured has 
ior a period of ten consecutive years prior 
to the issuance of the policy applied for 
would be entitled to a premium discount of 
15 per cent of the scheduled rate. Assembly 
Bill 940, which would also be effective Janu- 
ary 1 of next year, would require that every 
schedule or manuai of automobile liability 
insurance rates provide for such a discount 


vehicle 
expira 
except 
premiums. 

accident-free 


who been 


This discount would remain effective while 
the insured remained accident-free. 


Ohio A house bill would require 
that insurers which request that estimates 
be submitted to determine the damage to 
a motor vehicle authorize the repair work 
within ten days after the estimate has been 
submitted, H. B. 166 


Pennsylvania House Bill 156 
would require that any collision or liability 
policy sold within the state contain a pro 
vision which would not allow a fully paid 
policy to be canceled during its term unless the 
policyholder is involved in more than one 
It would also be 
required that an automatic renewal be pro- 
vided for upon the payment of the premium 
unless reason for refusal to renew the policy 
were sent to the policyholder at least 30 
days prior to expiration of the policy. 


accident during its term. 


Washington 
would signed a 
minor’s application for a driver’s license to 
be jointly liable with the 
minor for any negligence of the minor when 
driving a motor vehicle within the 


A prop sed measure 


cause the person who 


and severally 
State. 
The negligence of the minor would be im- 
puted to the person who signs the applica- 
tion. However, if the minor or 
behalf proof of financial 
responsibility in the form and amount as 
required by law, the department may accept 
the application. While proof of such re- 
sponsibility maintained, the person 
signing the application would not be liable. 


is 25. 20% 


someone 


in his deposits 


Was 


Connecticut-New York-Pennsylvania . . 
These states have proposed legislation which 
would comparative negligence 
theory for determining liability and the 
amount of damages. Contributory negli- 
gence would not be a bar to recovery, but 
would be 


establish a 


the damages diminished in 


72 


pro- 


portion to the negligence attributable to 
the plaintiff, injured person, deceased or 
owner of property. Connecticut S. B. 33, 


New York A. B. 196 
H. B. 68 


and Pennsylvania 


Children's Torts 


The following states have proposed legis- 
lation that would cause a parent or parents 
(and in some cases others having charge) 
to be liable in damages for the willful or 
malicious destruction of property by minors 
(the ages of minors and the damages recov- 
erable are not uniform): Arkansas, H. B. 
71; Baneses, S:.B.. 9; 
New York, S. B. 

7; Washington, 


enacted 


114; Colorado, S. B. 


Massachusetts, S. Bb. 175; 
I 


> 
>. 


732; Pennsylvania, S. 
H. B. 26. Maine has 
bill making a parent, parents or a guardian 
of any unemancipated minor or minors liable 
to the extent of $250 for the willful or mali- 
destruction of property or injury to 
any person (Revised Statutes, Chapter 166, 
Section 22-A) 


into law a 


cious 


Doing Business 


California . . . It would be unlawful 
for any person to use the telephone in order 
to communicate with a private residence fo1 
the purpose of advertising, selling or solic- 
iting the purchase of any insurance, com 
modity or merchandise if this act becomes 


law. A. B. 518. 


Connecticut. . Any contract or 
settlement that is obtained by a 
firm, corporation or 
that of a 
received personal within 
from the date of the tortious act—would be 
voidable at the option of the releasor upon 
the consideration. §, 3 


release 


person whose interest 


who has 


15 days 


Is adverse to person 


injuries— 
restoration ot B. 32. 


H. B. 29 is enacted 


Montana’s insur- 


Montana ... li 
into law it will constitute 
ance code. It would provide for a comprehen 
revision, and 
of the state’s insurance laws. 


New York Assembly Bill 1468 
would require that any life policy premium 
that has been prepaid for any period subse 
quent to the date of the death of the in- 
sured shall be refunded by the insurer to 
the estate of the insured or to the benefi- 
ciary. The unearned premium would be 
determined by an applicable rate filing, if 
any, and otherwise in accordance with the 
provisions of the contract. The measure 
would be effective July 1, 1959. 


(Continued on page 101) 
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What the Supreme 


Court Said 


About Transferee Liability 


By WALTER E. BARTON 


The United States Supreme Court 
handed down its decisions in the 
Stern and Bess cases last June, wherein 
the Internal Revenue Commissioner 
sought to make the proceeds of life 
policies available for the deceased’s 
unpaid income taxes. In this article 
Mr. Barton, counsel for one of the 
defendants, traces the path of these 
cases through the courts and also 
analyzes the significance of the deci- 
sions for similar cases which may arise. 
-FORE 


B' 
of the decisions 


Court in the Stern 
helpful to review the procedure involved 

transferee liability prior to the 
of the transferee provisions of the 
the legislative history, 
prior decisions of the Supreme Court 


EDING to a 
of the Supreme 
and Bess cases, be 


PROCE discus- 
sion 


it may 


enforcing 
enactment 
internal revenue 
and the 

which these 
to 1926, 


for 


laws, 
provisions were involved. 
the remedy available to the 
the of unpaid in- 
come taxes of a taxpayer or the unpaid estate 
pro- 


Prior 


government recovery 


taxes of a decedent was the same as the 


cedure open to any other creditor, where the 
or the already had disposed 
If the still in 


Rept. 52, 69th Cong., 1st Sess., 1939-1 CB 
see Mertens, Law of Federal Income Taa- 
Vol. 9, Ch. 53. 


estate 
transferor 


taxpayer 


of the assets. were 

1s 
354; 
tion, 


Transferee Liability 


existence after the disposition of the assets, 
a suit at law the transferor 
judgment followed by a bill in equity in the 
nature of a creditor’s bill against the trans- 
to satisfy the judgment was the 
tomary dure. If the transferor were no 
as in the of a dis- 
solved corporation or a deceased person, and 
if the liability had not been determined judi- 
cially during the existence of the transferor, 
the usual procedure was a bill in equity 
igainst the to impress the trans- 
assets trust for the payment 


against for a 


reree cus- 
proce 
in existence, 


longer case 


transferee 
ferred with a 
of the unpaid taxes." 


Such a cumber method of collection 
was found to be unsatisfactory, “the 
forcement of the liability through court proc 
ess had been ineffective and the amount of 
revenue lost through mala fide transfers or 
through corporate distribution of assets was 
admittedly Accordingly, a 
method of of the transferor’s 
liability for taxes directly 
against the same 
against a taxpayer o1 
porated into the Revenue 
applicable to 

liability was identical, 


was used in the income tax 


some 


as ca 


large.” new 
enforcement 
and estate 
in the 
an estate 


Act of 


income 


income 
transferee manner 
was incor- 
1926.° The 


and estate 


as 


language 
transferee except the 
word “taxpayer” 
pre 
ployed in the estate tax section. 


vision and the word “decedent” was em- 


Che language of tlhe 1926 act with respect 

income tax transferee has been 
*H. Rept. 2, 70th Cong 

105 
Revenue 


to liability 


ist Sess., 1939-1 CB 


Act of 1926, Secs. 280 and 316. 
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Mr. Barton is an attorney in Wash- 
ington, D. C. He is the author of 
Federal Income, Estate and Gift Tax 
Laws, Correlated. This article was 
also published in the January, 1959 
issue of TAXES—The Tax Magazine. 


without change to the 
the only 


provision 


re-enacted present 
to the 
1942, 


1939 


time, and amendment made 


estate tax after 1926 was in 
the definition of a 
900(e) 
“and person who, 
827(b), is personally liable for 
art of the tax.” * When this amend 
Section 827(b) rendered a 
beneficiary of a life insurance policy person 
liable for the estate tax to the extent of 


includable in the decedent’s 


when transferee in 
Code 
language 


undet Sec 


Section was enlarged by the 


includes any 


any p 
ment was made, 
ally 
the proceeds 
and such a provision had beer 
1918" The pur 


gross estate, 
revenue act 
1942 amendment, accordingly, 


ml every SINCE 


pose of the 
seems to have been to extend the summary 
procedure of enforcing transferee liability t 

the beneficiary of a life insurance policy, who 
already { liable for the 


tax under Section 827(b).' 


was personally estate 


lhe reasonable assumption for Congress 
failure to make a similar amendment to th« 
transferee 
that there 


liability 


income tax 
to be 


federal statutory 


provision would ap 
peal Was no corresponding 
of a beneficiary of 
a life insurance policy for the unpaid incom 


taxes of a deceased insured 


Prior to the Stern and Bess* decisions, 
» cases involving the transferee provisions 

Act of 1926 had been decided 
In 1931 in the Phillips 
arguments made against the 
that Con 
income tax lia 
and that 

law to 


de ( iding 


of the Revenue 
by the Supreme Court 
‘one of the 


case, 


constitutionality of the law was 


gress had not created 
bility on the part of the 


look to state 


Without 


any 
transferee 


it Vas necessary to 


determine the liability 


‘Amended by Sec. 411(b), Revenue Act of 


1942 
For the estate tax 


Federal In 


history of income and 
transferee provisions, see Barton 
come, Estate and Gift Tax Laws, Correlated 
8th Ed., pp. 387, 532; 9th Ed., pp. 562, 1044 
10th Ed., pp. 644, 767, 11th Ed., pp. 389, 522 

Revenue Act of 1918, Sec. 409 

See Barton, work cited at footnote 4, 8th 
Ed., p. 531; 9th Ed., p. 1002; 10th Ed., p. 759 
lith Ed., p. 515, for the history of the section 
up to the 1954 Code 

“The committee report did not so indicate 
It stated that the amendment ‘‘makes more 
specific the definition of ‘transferee’ in Sec 
900(e) of the Internal Revenue Code, which, 


74 


“whether the right of the United States to 
follow the transferred assets is limited by 
any law,” the Court upheld the act. 
In 1933 in the Leighton case,” the Supreme 
Court held that the remedy provided 
by the income tax transferee provision of the 
1926 act was supplementary to and that it 
did not supersede the 


state 


new 


old remedy of pro 
against a transferee by court action, 
Accordingly, 
Stern and Bess cases reached the 


Cee ding 


which was discussed above. 
when the 
Supreme Court the Court had not passed 
whether income tax 


determinable 


upon the question of 


transferee liability is undet 


state or federal law. 

1949 a resident of 
Kentucky, took out several policies of insur 
a period of 14 to 30 
years prior to his death in which he named 


Bess, who died in 


Dr. Stern, who died in 


ance on his life ove 


his wife the beneficiary 
1950 a New 


number of policies on his life over a period 


resident of Jersey, took out a 
of 13 to 16 years before his death in which 
Both D1 
right to change 
right to bor 
the policies and to surrender them 
ir cash surrender values up until the 
Neither, 


their deaths 
the beneficiary, borrowed on the 
prior to his 


he named his wife beneficiary. 


Stern and Bess retained the 


the beneficiary as well as the 


however, 


surrendered them 
no evidence that either insured 
the fraud of his 
that either was insolvent at the 


iny of premiums in 
creditors or 
premiums were paid. No 
income tax liability 


Stern until about six years 


time any of the 


determination ot was 
made against Dr. 
after his death, 
an order that hi 
taxes and pe nalties of appt! yximately $33,000 
1944 to 1947 
the determination was made and a lien was 
about 


when the Tax Court entered 


s estate was liable for income 


for the vears In the Bess case 


during Bess’ lifetime for 
$8,800 for the years 1945 to 1947. 
of Dr. 


$16,300, no 


perfected 
The estate 
Stern had assets of approximately 


part of which had been distrib 


uted, but it was inadequate to pay the diffe: 


however, is not all-inclusive.’ S. Rept. 1631 


77th Cong., 2d Sess., 1942-2 CB 681 
Commissioner v. Stern, 58-2 ustc § 9594, 357 
U. S. 39, 2 L. Ed. 2d 1126, 78 S. Ct. 1047 (1958), 
aff'g Stern v. Commissioner, 57-1 ustc % 9429 
242 F. 2d 322 (CA-6 CCH Dec 
21,540(M), 15 TCM 114 
l S. v. Bess, 58-2 ust 7 9595, 357 U. S. 51 
2 L. Ed. 2d 1135, 78 S. Ct. 1054 (1958), aff'g 
l S, 1 Bess, 57-1 ustc § 9528, 243 F. 2d 675 
(CA-3, 1957), aff'g 55-2 ustc { 9673, 134 F. Supp 
1S7 (DCN, J., 1956), in part 
Phillips v. Commissioner, 2 ustc { 743, 283 
U. S. 589, 75 L. Ed. 1289, 51 S. Ct. 608 (1931) 
Leighton v. U. 8., 3 ustc 9 1107, 289 U. S 
506, 77 L. Ed. 1350, 53 S. Ct. 719 (1933). 
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1957), rev'g 





estate of Bess 


The 


respect to 


ence of about $16,700. 


insolvent with tl entire 


due. 


Was 
amount 
Commissioner detet 
Stern 


Subsequently, the 
that the 

were liable for the 

tax 


widows of Dr. and 
full amount of the 


(and in the Stern 


mined 
Bess 

deficiencies of incom« 
case for the pe nalties as well), on the theory 
the 


ind Bess, namely, 


transterees ot 
Ste rn 


they property 


of the taxpayers, Dr 


were 


which they re 
Stern 


the proceeds of insurance 
ceived as In the 
1 


issued 


case 
Mrs 
right t 
and in the B 

United States 
Mrs. Bess as transferee in the United 
District of New 


government 


beneficiaries 


a deficiency notice was against 


stern as transferee giving her the 
appeal to the Tax Court, 
case suit was instituted by the 
against 
States District Court for the 
claimed 


1939 


case the 


] 


liability under 


arose 


hicl reads as follows 


\SSETS 
tion Che 


iabilities 


‘TRANSFERREI 


am 


s] all, exce 


provided, be as 


e Same mal 
provisions 
a deficiency 
(incl 
+f 
of delinquency in 
demand, tl 


and 


perty 
1 
tax (inclu 


and addi 


November, 


1953 


Pearlman 1% 16-1 ustc § 9151 
: F. 2d 560 (CA-3, 1945) In the Bess case the 
Third Circuit explained that its decision in 
Pearlman was not properly interpreted: and 
that that case did not hold that a beneficiary of 
a life insurance policy was liable as a transferee 
with respect to the proceeds 


C'ommissione? . 


Transferee Liability 


his brief, on the ground that the government 
Was giving consideration to abandoning the 
The C later decided to 
the litigation, and the Tax Court 
Mrs. Stern 
full amount of 


Case Mmmimissioner 
continue 
in January, 1956 held that was 
liable as a transferee for the 
the unpaid income taxes and penalties on 
that “the 


of a transferor, including the 


the theory government can follow 


ne property 
proceeds of life insurance, into the hands of 


such a person (the beneficiary) for the pur- 


! 
of collecting taxes lawfully due from 


DOse 
without regard to the limita- 
the Pear! 
cases and some of its 


then 


the transteror, 
ms of state law.” After citing 
and Ateferdor} 


cle cisions, the 


lan 


lax Court stated 


Court followed those cases 
11 1 

cases alt Hows then n 

I see 


spite reve 
v. Comm., 
641 and 


1c T cases 
§9581,] 215 F. 
[54-1 uste J % 


decision of 
Sixth Circuit, 
review 

h as Kentucky is 


Not 


llow the 


at court 
also re 
alleged 

it of assets 

S available 
his income 
hen was 


case, 


t} 


witl 
its opinion 


} ] 


tone? “ 


|56 )? 
€ 10,008] 23 is court said 
tax court of 
lly privileged 


as the 


Commissioner, 44-1 S 932: 

12 23 (CA-9). In this case, the proceeds 

were first paid over to insured's estate ‘as 

beneficiary and then distributed to his widow 
iS é asset of his estate 


the 





settled law of the circuit, an opinion of the 
court of appeals for that circuit. If the tax 
court is not bound on questions of law by 
decisions of the appropriate circuit having 
jurisdiction, why should any jurisdiction be 
vested in circuit courts of appeals to review 
decisions of the tax court? The district 
courts of the several circuits also have statu- 
tory jurisdiction in tax cases and they are 
bound to follow the rules of decision pro- 
nounced by the United States Court of Ap- 
peals having appellate jurisdiction over the 
particular District Court. The tax court is 
no less bound to do so. The mere fact that 
it is a court having jurisdiction in tax cases 
throughout the United States does not es- 
tablish the tax court as superior in any 
aspect to the United States District Courts.’ 
We here reaffirm our opinion in Tyson v 


Commissioner of Internal Revenue, supra.” * 


The Sixth Circuit held that neither the cash 
surrender values nor the proceeds of the 
policies belonged to Dr. Stern during his 
lifetime or to his estate after his death, and 
that there was no transfer of property from 
him or from his Mrs. Stern as 
beneficiary of the policies. It was held that 
in any event, Congress had not created any 
income tax transferee liability; that it was 
necessary to look to state law to determine 
the liability; and that under Kentucky law 
the widow beneficiary of a life insurance 
policy was not liable for the unpaid income 
The United 
better 


estate to 


taxes of the deceased insured. 
States, the court said, was in no 
position than any other creditor. 


Rowen Case 
Prior to the 
Circuit, in the Rowen case,“ 


Stern decision, the Second 
had held that 
although there was no transfer of the pro- 
ceeds of insurance from the insured to the 
beneficiary due to the fact that the proceeds 
never belong to the insured during his life- 
time or to his estate after his death, there 


was a transfer of the cash surrender value 


of a policy to the beneficiary upon the death 


“In Arthur L. Lawrence, CCH Dec. 22,222, 
27 TC 713, 716, the Tax Court expounded its 
views on the question of following the decision 
of a court of appeals in which the Tax Court 
had been reversed, where the instant case would 
be appealable to the same court of appeals. 
The theory of the Tax Court seems to be that 
it is not bound by the decisions of courts of 
appeals in which it has been reversed, because 
Congress had in mind creating the Board of Tax 
Appeals, later changed to the Tax Court, that 
the board would establish uniformity of deci- 
sion throughout the United States. That hardly 
answers the question, as in the same law Con- 
gress gave the right of appeal to the different 
circuit courts of appeals, the only purpose of 
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of the insured, on the theory that the cash 
surrender value becomes merged with the 
proceeds at death, a conclusion difficult to 
rationalize if one accepts the postulate that 
the proceeds are not transferred from the 
insured or from his estate to the beneficiary. 
The Second Circuit resolved the dilemma, 
however, by holding that Congress had not 
created any income tax transferee liability; 
that it was necessary to look to state law 
for the liability, if any; and that under New 
York law the beneficiary of a life insurance 
policy was not liable for the income taxes 
of the deceased insured. 

Shortly after the decision of the Sixth 
Circuit in the Stern case, the Third Circuit, 
in the Bess 
come tax transferee liability with respect to 
the proceeds of insurance on the part of a 
beneficiary of a life insurance policy, and 
that its former decision in the Pearlman case 
should not be so construed. This made 
seven unanimous decisions of five different 
circuit courts of appeals holding that the 
beneficiary of a life insurance policy 
not liable for the 


case, held that there was no in- 


was 
unpaid income taxes of 
insured as a transferee of the 
proceeds of insurance.” The Third Circuit 
held, however, that there was a transfer to 
the beneficiary of the cash surrender value 
of the policy, that state law did not fix the 
liability, that federal law did and that Mrs. 
liable under federal law to the 
extent of the surrender value of the 
policies, without, however, citing any federal 


a deceased 


Bess 


was 
cash 


law which rendered her liable.” 

In view of the diversity of decisions in 
the Stern, Rowen, Truax and Bess cases on 
the question of whether federal or state law 
governs in the creation of income tax trans- 
feree liability, the government applied for 
certiorari in the Stern case on the issues of 
whether a beneficiary of a ‘life insurance 
policy is liable for the unpaid income taxes 
of the 


proceeds or to the extent of the cash sur- 


deceased insured to the extent of the 


render value. In its petition the government 
stated that there were about 216 pending 
which could have been for the appellate courts 
to reverse the board, if they concluded that the 
board had erred as a matter of law. 

4 Rowen v. Commissioner, 54-2 ustc § 9581, 215 
F. 2d 641 (CA-2). 

6 Tyson, Stern, Rowen, Pearlman, Bess, cited 
above: U. S. v. New, 54-2 ustc {1 9706, 217 F. 
2d 166 (CA-7); and U. S. v. Truagz, 55-1 ust 
{ 9486, 233 F. 2d 229 (CA-5). In the latter case, 
the Fifth Circuit also held that income tax 
transferee liability is determined under state 
law. 

%In its decision, the Third Circuit reversed 
the district court, which had held that Mrs. 
3ess was liable to the extent of the proceeds 
(case cited at footnote 8). 
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e 
Income tax transferee liability under 
Section 311 depends upon whether 
there is a transfer of property from 
the taxpayer to the alleged transferee, 
and, if so, whether the transferee is 
liable at law or in equity for the 
unpaid income taxes of the transferor. 


cases in which income taxes of $11,762,161, 
life insurance proceeds of $7,616,779 and 
values of $1,677,990 
involved.” The Supreme Court granted cer- 
tiorari on both issues.” 


cash surrender were 


In the Bess case the government applied 
for certiorari with respect to the proceeds 
and Mrs. Bess applied with respect to the 
value. The Court granted 


cash surrender 


both petitions. 


Income tax transferee liability under Sec- 
tion 311 depends upon two major proposi- 
tions: (1) whether transfer ot 
property from the taxpayer to the alleged 
transferee, and, if so, (2) whether the trans- 
liable at law or in 
taxes of the 


there is a 


equity for the 
unpaid income The 
latter question resolves itself into whether 


feree 1S 


transferor. 


the liability is created under federal or under 
state law. The courts already had decided 
that the corresponding section of the 1926 
act did not create any new substantive rights 
or liabilities, and that its only effect was to 
procedural method for the 
summary enforcement of a transferee’s lia- 
bility, if any, in a manner similar to the 
existing remedy for the collection of unpaid 
income and estate taxes from a taxpayer and 


create a new 


an estate.” 

income tax transferee lia 
bility depends upon whether there is a trans 
E from the 
transferee, the primary question argued in 
the Supreme Court in the Stern Bess 
cases was whether the proceeds, or in any 


Inasmuch as 


fer ot property taxpayer to a 


and 


event the cash surrender value of the poli 
cies, represented property of Dr. Stern and 

% This is an instance in which the government 
is at an advantage over a taxpayer in applying 
for certiorari in the Supreme Court. It is hardly 
conceivable that a taxpayer would be permitted 
to go outside the record for a reason why cer- 
tiorari should be granted 

It may be speculated as to whether the 
Stern case ever would have gone to the Supreme 
Court, if the Tax Court had followed the Tyson 
decision of the Sixth Circuit As_ indicated 
above, the government considered abandoning 
the case, and if the decision of the Tax Court 
had been against the government, it is doubtful 


Transferee Liability 


of Bess which was transferred to their re- 
spective beneficiaries. The secondary ques- 
tion was whether the liability of Mrs. Stern 
and Mrs. transferees created 
under federal or state law, assuming that 
there was a transfer of property to them. 
In the Bess case the effect of the lien also 
was a major issue. 


Was 


Bess as 


The government argued that the reserva- 
tion by the insureds of the right to change 
the beneficiaries of their policies until the 
date of their death indicated that there was 
a transfer of the proceeds to the beneficiaries 
at the time of their death; and that “It 
would be illogical and unrealistic to hold 
that a ‘transfer’ of insurance proceeds from 
the insured to the beneficiary takes place 
for estate tax purposes, but not for income 
tax purposes, upon the insured’s death.” 

It was contended that there was no dif- 
ference in the purpose of the transferee 
provisions for income and estate tax pur- 
poses, notwithstanding that the section ap- 
alone had 

definition of a 

liable for the 
As stated 
above, five circuit courts of appeals, in seven 


estate taxes been 
include in the 
“transferee” a 


tax under Section 827(b). 


plicable to 
amended to 
beneficiary 


estate 


unanimous decisions, already had held that 
there is no transfer of the proceeds of in- 
surance from the insured to the beneficiary 
at the time of his death and the Tax Court 
alone supported the argument of the gov- 
ernment with respect to the proceeds 

In the 
tended that there was a transfer of the cash 
surrender values of the policies to the bene- 
Stern and Bess had retained 
surrender 


alternative, the government con 


ficiaries, as Dr. 
the right to 
obtain the cash surrender values during theit 
Mrs. Stern 


that the 


their policies and 


lifetime. This was answered by 


and Mrs. Bess by the argument 


insureds did not own the policies and the 


* 
cash surrender values at the same time; that 
1 
| 


they could receive the cash surrender values 
only by surrendering the policies; that the 


insurance companies owned the cash sur- 


render values and the insureds owned the 


policies; and that this was demonstrated by 


the fact that the insurance companies were 


whether the government would have appealed 
to the Sixth Circuit, which already had decided 
the issue adversely to the government. 

This was the holding by the Supreme Court 
in the Phillips case, cited at footnote 9, and by 
all courts of appeals that have considered the 
transferee provisions 

The committees of Congress expressly stated 
that the purpose of the section was to create 
a new method of enforcing transferee liability 
and not to create a new liability (S. Rept. 52 
69th Cong., 1st Sess., at p. 30; H. Rept. 356, 69th 
Cong., 1st Sess., at pp. 43 and 44.) 
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required to pay an income tax on the intet 


est earned on the reserve funds, which 


include the cash surrender values, and the 


insureds would have been required to pay 
to the 
borrowed out of the 


interest imsurance companies on any 


money reserve funds 


It was argued that one would not h: 


pay interest on his own money 


On the question of whether federal or 


state law creates income tax transferee lia 


bility, the government argued that state law 
that state 
beneficiaries of life 
statutes; that 


affect the 


cannot limit transferee liability; 


Statutes applicabl to 
insurance were exemption state 


exemption statutes cannot rights 
of the government unless Congress expressly 
that Congress had not done 


provides; and 


so with respect to income taxes, as 


in bankruptcy matters. 


The argument of Mrs. Stern and 
Bess that Section 311 did not 
any liability on their 
that there other federal statute creat 
ther« 


Mrs 


was create 


part as transterees; 


Was ho 


ing income tax transferee liability as 


respect of estate tax transferee lia 


that 


Was 1 


bility; there is no common law o1 


"The questions involved were considered to 
be of such importance that The Life Insurance 
Association of America, representing 118 life in- 
surance companies, which have written 86 per 
cent of the legal reserve life insurance in force 
in the United States, filed a brief as amicus 
curiae in the Stern supporting the 
tion of Mrs. Stern 

* Brie Railroad Company v. Tompkins, 304 
U. S. 64, 78, 82 L. Ed. 1188, 1194, 58 S. Ct. 817 
822 (1938) 

#228 U. S. Code Sec. 1652, Act of June 25, 1948, 
Ch. 646, 62 Stat. 944, which reads “The laws 
of the several states, except where the Constitu- 
tion or treaties of the United States or Acts of 
Congress otherwise require or provide, shall be 
regarded as rules of decisions in the Courts of 
the United States in cases where they apply.”’ 

The applicable Kentucky pro 
vide as follows: 

‘Kentucky Revised Statutes (1944, 2d ed.) 

‘297.140 Life insurance for benefit of a mar- 
ried woman; premiums paid in fraud of credi- 
tors. (1) A policy of insurance on the life of 
any person expressed to be for the benefit of 
or duly assigned, transferred or made payable 
to, any married woman, or to any person in 
trust for her, or for her benefit, by whomsoever 
such transfer may be made, shall inure to her 
separate use and benefit and that of her chil- 
dren, independently of her husband or his 
creditors or any other person effecting or trans- 
ferring the policy or his creditors 

(2) A married woman may, without consent 
of her husband, contract, pay for, take out and 
hold a policy of insurance upon the life or 
health of her husband or children, or against 
loss by his or their disablement by accident 
The premiums paid on the policy shall be held 
to have been her separate estate, and the policy 
shall inure to her separate use and benefit and 
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case, posi- 


statutes of 


equity of the United States other than that 
of the respective states;” that in the absence 
of some in the Constitution ot 


statutes of the United States, the law to be 


provision 


applied in any case in the federal courts is 
the stat that the statutes of Ken 
tucky * and New Jersey applicable to bene 
ficiaries of life 


law es 


insurance policies were not 
that 


proc CC ds 


under these 


payable to a 


exemption statutes; and 
state statutes the 
married woman inured to her 
benefit 


who ts the 


separate us¢ 
independently of her husband, 


sonal representa 


and 
insured, his pei 


tives and his creditors. 


In the Bess case, the government argued 
the hen pe rfected undet 
3670 * Mrs 


pre ceed Sy 


that, in any event, 


1939 Code Section rendered 


Bess liable to the extent of the 
cash sur 
Mrs 
the lien was not perfected 
that he did 
that 
follow 


or at least to the extent of the 


value of the Bess 


that 


render policies. 
contended 
during the insured’s lifetime in 
to pay the tax; 


cted it did not 


not neglect rerus¢ 


if the lien were perf 


proceeds or the cash surrender value 


Bess’ death; and that, in any case, the 


government was precluded from raising the 


that of her children, free from any claim of her 
husband or cthers 

(3) If the premium on any policy mentioned 
in this section is paid by any person with intent 
to defraud his creditors, an amount equal to the 
premium so paid, with interest thereon, shall 
inure to the benefit of the creditors, subject to 
the statute of limitations 

‘*297.150 Life insurance for benefit of an- 
other; premiums paid in fraud of 
(1) When a policy of insurance is effected by 
any person on his own life or on another life 
in favor of some person other than himself hav- 
ing an insurable interest therein, the lawful 
beneficiary thereof, other than the person effect 
ing the insurance or his legal representatives 
shall be entitled to its proceeds against the 
creditors and representatives of the person 
effecting the same. 

“*(2) Subject to the statute of limitations, the 
amount of any premiums for such insurance 
paid in fraud of creditors, with interest thereon, 
shall inure to their benefit from the proceeds of 
the policy, but the company issuing the policy 
shall be discharged of all liability thereon by 
payment of its proceeds in accordance with its 
terms, unless, before such payment, the com- 
pany received written notice by or in behalf of 
some creditor, with specification of the amount 
claimed, claiming to recover for certain premi 
ums paid in fraud of creditors.”’ 

** The section reads as follows 

“If any person liable to pay any tax neglects 
or refuses to pay the same after demand, the 
amount (including any interest, penalty, addi- 
tional amount, or addition to such tax, together 
with any costs that may accrue in addition 
thereto) shall be a lien in favor of the United 
States upon all property and rights to property 
whether real or personal, belonging to such 
person (53 Stat. 448, 26 U. S. C. 1952 ed., sec 
3670).”’ 


creditors, 
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It may be concluded from the Stern 
decision, Mr. Barton writes, that in- 
come tax transferee liability is not 
created by the transferee provision 
of the Internal Revenue Code or any 
other federal statute; if there is lia- 
bility, it is created by state law. 
From the Bess decision it may be con- 
cluded that the beneficiary is liable 
to the extent of the policy’s cash 
surrender value, where a lien is per- 
fected during the insured’s lifetime. 


briefing 


rgumenti 


the onl 


See footnote 19 

See footnote 21 

Hutton v 
F. 2d 66 (CA-9, 1932) 
7-2 rc { 9428, 91 F : ‘ 
Goldblatt 576 (CA-7) 

The dissenting opinion, written by 
Black and concurred in by the Chief Justice and 
Whittaker igreed with the 
ment argument in favor of uniformity Che 
dissenters said that When as here Congress 
has provided no standards which define the lia 
bility of a transferee for taxes of his transferor 
the federal courts themselves should fashion a 
uniform body of controlling rules which fairl) 


Commissit 


p< @ « 7 
? UST 1430 


Justice 


Justice govern 


Transferee Liability 


the defaulting taxpayer.” The Court 
said that until Congress speaks, income tax 


determinable under 


than 
transferee liability is 
state law. 

held and 
that under 
beneficiary of a life insur- 


Sixth Circuit 


the parties did not controvert 


Inasmuch as the 


Kentucky law the 


ance policy was not liable for the deceased 
insured’s unpaid income taxes, the Supreme 
Court accepted this construction of the stat- 
ute. The Court said that the fallacy of the 
Kentucky 
statute was an exemption statute lay in the 


that Congress had im 


government’s argument that the 


erroneous 
posed a transferee liability on the part of the 
It was held that there was “no 
effect to 


federal law imposes 


assumption 


benenciary. 


] 


problem here of giving state ex 


emption provisions 
liability 


whet 
such government’s 


Che 
} 


1 
precisely those 


rights in 
which othe 
Kentucky law. 
to the govern- 


have undet 
is not liable 
Kentucky law imposes no 
respondent in favor of Dr 
reditors.” 
Court held 
the beneficiary 
was entitled to 
reditors of the 


rf the 


reme 


amount 
id of creditors; 
no hen were 


ive bee n the 


failure of the 
issue in the 
that 
ipulated in the 
had been 


in the 


stated 


argued 
Supreme 
» basis for preju 
On the ques 
fected during 


that 


attempt to pay 


vurt said 


constituted neglect or 


leaning of Sec 


+} ' 
( 


1 3670 


nplement the collection of government reve 
ues This is about as good an example of 
udicial legislation as one can find 
Notwithstanding there was no 
part of Mrs 


inpaid income 


liability on the 
Stern for her deceased husband's 
penalties, the govern 
ent placed a lien on her properties on October 
1953, which was not released until September 
more than three months after the deci 
sion of the Supreme Court on June 9, 1958. The 
en covered all of the property which she 
owned neluding all funds due her from the 
insurance companies This is an example of 
what the government can do to a citizen and at 
the same time be 100 per cent wrong 


taxes and 


) 


26, 1958 
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It was held that the deceased had neither 
“property” “rights to property” to the 
“proceeds never within the insured’s reach 


nor 


to enjoy and which are reducible to posses- 
only upon the 
death when his right to change the bene- 
ficiary comes to an end”; and that the lien 
did not attach to the proceeds. 


The held that the surrender 
value of the policies stood on a different 
footing; that the right to surrender the poli- 
cies for the cash surrender value was “prop- 
erty” or “rights to property” during 
lifetime within the meaning of Section 3670 
to which the that 
lien attached it was not affected by the death 
of the insured; and that it followed the cash 
surrender 


sion by another insured’s 


Court cash 


Bess 


lien attached; once the 


value of the policies cum onere 
The Court accordingly held that Mrs. Bess 
was liable to the extent of the cash surrender 


value of the policies 

From the decision of the Supreme Court 
in the concluded that 
is not created 


Stern case it may be 

income tax transferee liability 
by the transferee provision of the Internal 
Revenue Code or by any other federal stat- 
ute, and that if there is any liability, it is 


OCCUPATIONAL DISEASE CASES ARE COSTLY 


Compensation for 3,715 occupational 
that were closed by the 
New York State Workmen’s Compensa- 
tion Board in 1956 totaled $6,022,838. 
This was an average of $1,621 per case. 
rhe awarded in 1956 exceeded 
the awards for the 4,236 occupational 
1955 by some 


disease cases 


amount 


disease cases closed in 
4+ per cent. 

Angela R. Parisi, chairman of the board, 
announced recently that 
from occupational disease, even though 


they are relatively few in number, are 


cases arising 


much more costly than cases that arise 
Aithough these 
cent 


from accidental injuries. 
disease cases comprise only 3 per 
of the compensated cases, they account 
for 6 per cent of the compensation awards 
These awards do not include the amounts 
paid for hospital and medical care. 
Occupational diseases result from ex- 
posure, usually over a period of time, to 
injurious substances such as chemicals 
and toxic substances and to exposure to 
prolonged dampness, compressed air and 
extreme temperature variations. Stone 
cutters and foundry workers frequently 
* It is clear that the laws of New York, New 
Jersey, Georgia and Kentucky come within the 
decision. 
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created by state law; and from the Bess 
decision it may be concluded that the bene- 
ficiary is liable to the extent of the cash 
surrender value of the policy, where a lien 
is perfected during the insured’s lifetime. 

Although the Supreme Court did not de- 
whether there is a transfer from the 
insured to the beneficiary of the proceeds 
or the cash surrender value of the policy 


cide 


and expressly refrained from deciding these 
questions, from the language of the majority 
and the dissenting opinions in the nature of 
dicta, it reasonably may be concluded that 
the Court would hold that there is no trans- 
fer of the proceeds to the beneficiary and 
that the hold, but not 
transter of 


Court might neces 


sarily, that there is a the cash 


surrender value 


the Stern 
case would apply to the case of a beneficiary 


As to whether the decision in 


residing in some other state, it would be 
necessary to study the statute of such other 
state to determine whether the beneficiary is 
given an interest in the proceeds which is 
from the attachment of creditors of 


[The End] 


immune 


the deceased insured.” 


suffer from silicosis or other dust dis- 
eases which affect the respiratory tract. 

lhe silicosis cases constituted only 111 
of the 3,715 cases closed by the board 
in 1956, but these cases were costly. In- 
demnity benefits totaled $1,707,652, or 
an average of $15,384 per 
important to note that 
compensation law covers only those sili- 
other dust disease cases which 
result in death or total disability. That 
silicosis cases are usually serious is evi- 
dent from this fact: Two out of every 
five silicosis or other dust disease cases 
that were 1956 resulted in 
awards to the beneficiaries of the claimants 


case. It is 
the workmen’s 


ce SIS or 


closed in 


Dermatitis accounted for 
than 40 per cent of the occupational dis- 


ease Cases. 


cases more 


Of the occupational disease cases closed 
in 1956, manufacturing took the 
with some 1,852 cases; the service indus- 
with 890 cases; and the 
wholesale and retail trade industries ac- 
counted for 481 disabilities. Excluding 


lead 


tries were next 


dusts, injurious chemicals were respon- 


sible for 59 per cent of the cases. 
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“Loading and Unloading” 


By F. D. COOKE, Jr. 


Mr. Cooke compares several cases construing the words “loading” 
and “unloading” in automobile and general liability policies. In 
the auto policy, coverage includes loading and unloading; in the 
general liability policy, such coverage is not included. Mr. Cooke 
is superintendent of claims for the Gulf Insurance Company, San 
Francisco. This article is based on lectures for the San Francisco 
Casualty and Surety Claims Association Fall Educational Program. 


e use of automobiles, “use” ( ing and unloadin 


/ N automobile liability ol over be causally « 
is “including 


1 unloading 
urt follows 


r that ot 


must be 
of the 


loading 

tor inter! 

‘ Treo } 
away fro apply. Phe 


1 diately F 
nmediately intention of the 


: +: 
oading and . 
dit 3 ge in its popular 
of inclusion in th auto and ambiguity o1 
iability policies enh] ad : 

ibility p uncertaintv mx f rably toward the insured 


time and 

articles are 

movement 15 

<f Of pauses 

difference between ( 1 i eng . 

way or the other R 1264 ) y 
finite guideposts t 


ing at a decisio1 


(1) Loading and 


term “the use of autor 


tion of the inclusionary clauses 
; 
le 


vaading and unloading 1 
ided to add something 


\ 1 1 
» vehicle not already 


1 XN { 
94 (Minn., 1943).) However, 


te operat aoctrine, 


any part 
| 
lk 


1 un 


“Coming to Rest’’ Doctrine 


The “coming to rest” doctrine holds that 
(2) lo come witl tl 1 h | inloading “Ompri only the actual 
dent must (a) have « | during tl 1 or lifting of the article from the 


process of loading and unl iZ an motor vehicle up to the moment when (1) 
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the goods have actually come to rest and 
(2) every connection of the motor vehicle 


with the process of unloading has ceased 


Factual elements in the “coming to rest” 
theory are (1) time, (2) distance and (3) 
continuous and uninterrupted movement 
from the time the articles are taken off the 
until the time the 
stops or 1s interrupted by the articles being 


brought to a stationary position. 


The 


theory of the 


vehicle first movement 


leading case which sets out. the 
doctrine 1s 
629 (Wis., 


mto 


“coming to rest” 
Kitzmiller, 276 N. W 
that case a pedestrian fell 
been lett open by 
truck Phe 
beer in the 
tavern to get the 
held the 
vehicle not lable, saving 


“The stipulation to pay all 
expenses imposed by law under the 
quoted [in the opinion] does not carry the 
liability of the what 
be described as the natural territorial limits 


Stammer 7 
1937). In 
a hatchway which had 
the driver of a brewery driver 
had delivered the 


into the 


basement and 
went sales slip 


signed. The court insurer of the 


and 


losses 
clause 
insurer beyond may 
of an automobile and the process of loading 
and unloading it. When the 
been taken off the automobile and have ac 
tually come to when the 
itself is no 


goods have 
rest, automobile 
longer connected with the 
and when the mate 
unloaded trom. the 
automobile has plainly started on its course 
to be delivered by other 
independent of the automobile 
actual method of unloading, 
then said to be no longer in use 
The which the unloading 
of the automobile ends and a further phase 


ot commerce 


process of unloading, 
rial which has been 
power and forces 
and the 
the automobile 
may be 


precise line at 


completion ot 
after unloading 
difficult of 
here, the 


such as the 


delivery begins may in 


some cases be ascertainment, 


merchandise had 
been removed from the truck and consider- 


but where, as 


able time had elapsed after anything was 
done which could reasonably be said to be 
connected with the actual unloading, there 
is no difficulty in limiting the responsibility 
of the insurer loading and 


who covers 


unloading operations, and fixing the liability 


of an insurer who protects against loss 
arising from the acts caused by employees 
of the 


of their duties to carry on its work off the 
W hile 


have been a convenience in the 


assured engaged in the discharge 


assured’s premises. the open hatch 


way may 


process ol further delivery of the goods, 


it was not, under the facts with which we 
are dealing, included in the process of un 


loading the truck.” 
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‘Complete Operation’’ Doctrine 


This doctrine holds that the “loading and 


unloading” covers the entire process in- 


from. the 
moment the insured takes possession until 


volved in moving the goods 
they are turned over at the place of desti 
nation to the party to whom delivery is to 
be made. The doctrine, as a practical re 
sult, makes little if any distinction between 
“unloading” and “delivery” and between 


“loading” “preparation for loading.” 


The leading 
State ex rel. Butte 
District Court, 6 AUTOMOBILI 
P. 2d 932 (Mont., 1940) 
ment ot the 


and 


this rule— 
Company v 
Cases 963, 100 


has a good state- 


case invoking 


Brewing 


theory behind this doctrine. In 


that case beer which had been 
insured’s truck onto the 
was to be delivered into the cus 
While a servant of the 
was liting up the 
underneath, 
the door 


holding 


a barrel of 
unloaded from. the 
sidewalk 
tomer’s basement. 
door 


insured sidewalk 


from a pedestrian stepped on 
and was injured. The 
that the 


the unloading, said 


“We hold that under the 
sented the 
continuous 


court, m 


injury occurred during 


tacts here pre- 
truck was a 
from the time the 
truck came to a stop and the transportation 


unloading of the 
operation 


ceased until the barrel ot beer was delivered 
to the The unloading of the 
truck said to have 


customer 
cannot be been accom- 
plished when the barrel of beer was placed 
upon the well might it be 
argued that the loading of the truck 
sisted merely of the lifting 
modities from the ground to the body ot 
the truck. The loading of the truck would 
contemplate much more than that. It would 
moving the 
their accustomed 
the place from which they 


until they had 
So, too, 


sidewalk. As 
con- 


act ol com 


embrace the entire process of 


commodities from place 
of storage or 
delivered been 


were being 


placed on the truck, the unloading 
thereot 
placing the commodities where they 
intended to be 


of the truck.” 


embraced the continuous act ot 
were 


actually delivered by use 


In Pacific Automobile Insurance Company 
v. Commercial Casualty Insurance Company, 
23 AuTOMOBILE CAsEs 553, 161 P. 2d 423 
(Utah, 1945), the court set out some rules 
The “loading and unloading” clause consti- 
tutes an extension of the usual “ownership, 
maintenance, and use” clause and includes 
“all the 


making 


activities necessarily involved in 


commercial delivery according to 


the practice in delivering. Sometimes de- 


made by depositing things 
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sidewalk or a platform or other 


convenient place. That, however, is usually 


on the 


indicated by the custom of the business or 
Normally a de- 


livery is not complete until the deliveror 


agreement of the parties. 
has finished his handling of the article, has 
completed his assignment or task of putting 
the articles into the possession of the re- 
party Also, 
must “between the use of the 


ceiving some causal relation 


ship exist 
insured vehicle as a vehicle and the accident 


for which recovery is sought.” 


California Cases 
Tigh 


Supp. 69 


In Maryland Casualty (¢ 
AUTOMOBILE C 
valif., 1939), 
Ah Chong, 
an inn 
at the 
ing the 


ompany 7 
ASES 809, 29 F 


Leong Cheung, an employee 


made a delivery of vegetables 
truck parked 


After 


Cheung ran from 


from a delivery 


curb near the entrance mak 


delivery Leong 


the entrance toward the truck, and negli 


gently hit and injured a pedestrian. The 


indicated that he was returning to 


get further vegetables for 


delivery. The court held that the unloading 
was not complete. The 
that 


when the delivery was made and that there 


insurance company 


argued each unloading was complete 


vas, in effect, a series of unloadings, The 


court held—and probably rightly so 
this was too narrow a view. The only state 


he court made was: “When the acct 


ment t 
| 


dent happened, the process of unloading 


was In operation. It was a continuing proc 
delivery, and co 
until all of the 
delivered to the Inn Phe 
pened while the unloading 
mated.” The 


unloading, 


ess, including 
complete 


was being consum 


court cited no cases on loading 


and and only two whicl 


related to the 


contracts. 


cases 


interpretation of insurance 


ASES 89, 115 F. 2d 297 
merely aftirmed the 
that the 
with the 
Butte 
cited Of the 


each of them is, on its facts, 


In 9 AUTOMOBILE C 
the Ninth 


court’s 


Circuit 


lowet conclusion delivery 


was not complete brief comment 
“Compare State ex rel and 


cases there cases cited by 
appellant 


clearly distinguishable from the case at bar 


that the leaned 
“complete operation” 
although the 


patible 


In 1951 the 
\ppeal 


It would 
toward the 


seem court 
doctrine, 
also be com 


result might 


with the “coming to rest” doctrine 


District Court of 

decided Automob 
Company v. American Fideli 

Casualty Company, 37 AUTOMOBILE CASES 3 


California 
American 
surance 


“Loading and Unloading” 


235 P. 2d 645. In that case an Exeter Oil 
Company truck delivered oil into an intake 
valve by means of a hose attached to the 
truck. The intake valves were joined to 
underground pipes which carried the oil 
to storage tanks. A half hour or 
Exeter tank 
some oil. Later a 
arrived. Only the 


so bef« ore 
truck and 
tractor 
semi- 


the accident, an 
trailer unloaded 
and semi-trailer 


trailer was to be unloaded. 


“The driver 
intake riser A-l 


the semi-trailer and, 


connected the hose from 
with the metal outlet on 
when told to do so by 
the pumper, opened the valve on the trailer. 
At the same time, the pumper opened the 
intake A-1l and put the pump in 
operation Che then 
shack some 20 feet away and some minutes 
late - 


noticed 


valve on 


two men went to a 
while the unloading was proceeding, 
Diesel oil from the 


on intake 


hose 
which 


running 
riser B-2. It 
harbor and caused the dam- 
ages for which claims have been filed. The 
pumper had, failed to entirely 
close the valve on 

of the 
semi-trailet 


was this oil 
drained into the 
apparently, 
intake riser B-2 after 
truck and trailer which 
and the oil which 


the unloading 
preceded the 
was pumped from the semi-trailer through 
intake riser A-1l entered the pipe joining 
risers A-] 


through the B-2 open valve 


intake and B-2 and was forced 


There was a conflict in the evidence. 


There was testimony that, because of a 


check valve, oil could not run out of the 


storage tank and any oil spillage could come 
unloading of the truck 


only from the 


The court said that the intention of the 
to expand the meaning of the 
of the motor vehicle “to cover 
acting as 


making 


activities of Exeter while 


‘Commercial Truckmen’ and in the 
ot deliveries as such.” The court reviewed 


both doctrines and then, in commenting on 
of the unloading rack was part 


unloading the 


whether use 
the operation of trailer, 


said 


load 


being un- 


removing of the 


load that is 


“Unloading its the 
the part ot the 
that operation is 


loaded from the time 


started until that operation is completed. 
through 


tank 


from and independent 


Running the oil from the traile1 


the mtake riser into the storage was 


not an act separate 


of the use of the trailer, but a step attached 


to its use and necessary to accomplish the 


purpose for which the trailer was being 


used 


the oil 


Che ultimate purpose was to deliver 
tank. Only by 


through the intake 


into the storage 


running the oil riser 
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trailer be accom 
plished and its use be made effective 
ning the oil through the intake riser was an 
integral part of the unloading process and 


it was covered by defendant's policy 


could the mission of the 
Run- 


‘comple te 
te rest 
doctrine is applied, it is clear from the fore 
that the accident falls 
of the ‘loading and unloading 
provision of defendant’s policy since the acc 


“Trrespective of whether the 


operation’ doctrine or the ‘coming 


going within the 


coverage 


dent occurred while unloading was in prog 
ress and before the oil had come to rest in 


] 


tank, its ultimate destination.” 


The next case decided 
Fidelity & Guaranty Company v 
1 AutromMosiLe Cases (2d) 436, 107 F 
683 (DC Calif., 1952). The 


state either theory as the law 


the storage 


was United States 
Church, 
Supp 
court did not 
in California, 
but merely stated that tl facts would be 
“coming to t” doctrine lt 
that case Church 


trom 


within the 


was unloading a girder 


a truck of Thomas Rigging Company 
The girder was delivered to Butler Manu 
Goff, an emplovee of 
eadrick & Brown, a partnership perform 
Headrick & | I t hiy fort 
Butler 
sumed supervision of the unloading 


facturing Company 


Brothers, as 
Church, 
driver, was di 
rected to binder 
Croft allowed the beam to 
throwing Church to the 


ing certain work for 
who had accompanied the 


remove the front chain 


negligently slip, 

Judgment 
Headrick & 
Thomas Rigging Company had in 
sured the truck with the Canadian Indemnity 
Company. The United States Fidelity and 
Company had a manufacturer’s 
or contractor’s scheduled liability policy on 
Headrick & Brown. The court held that, 
under the “coming to rest” doctrine, 


ground 
was rendered against Goff and 
Brown 


(guaranty 


even 


there was unloading. 


subject was decided 
The facts did not 1 


doctrine as the 


Che last case on the 


in 1956 quire a choice 
occurred 


while a truck was being physically unloaded 


of either accident 


The importance of this case is in its ruling 


on a collateral problem often found in these 
Pleasant Valley 
Bean Growers and Warehouse Association v 
Cal-Farm Insurance Company, 7 AuTOMOBILI 
Cases (2d) 1030, 298 P. 2d 109. Nungaray, 
an employee of was driving 

2¥%-ton truck owned by Brucker and in 
sured by Cal-Farm. He drove it to Pleasant 
Valley’s warehouse in order to unload the 
The United 
States Fidelity and Guaranty Company had 


cases. The case is Lima 


Brucker, 


beams in the warehouse pits. 


a policy covering Pleasant Valley’s ware 


house operations. Croker, an employee of 


Pleasant Valley, directed Nungaray’s back 
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ing to the pit and then, by machinery, raised 
the front end of the truck so that the beans 
flowed into the pit. After most of the beans 
had been dumped into the pit, Nungaray 
got a broom and swept out 
remaining in the truck. 


beans 
was 


the few 

While he 
doing this, the truck moved back, pinning 
him against the wall and causing injuries. 
Nungaray sued Pleasant Valley and Croker. 
Cal-Farm refused the defense when tendered 
by the United States Fidelity and Guaranty 
Company 


Valley 


omnibus clause which 


The court held that Pleasant 
an insured under the 


protecte d 


Was 


“responsible for the use 
[of the truck ] thereof.” It was contended 
that the policy exclusion, excluding cover- 


anyone 


age for “bodily injury to any employee of 
the insured” 
The court 


meant the named insured only 


said that 
+] 


the employee must be 
particular insured who 
under the 
e named insured or an additional 


the employee of the 
1 
t 


Was see protection policy, 


king 
whether tl 

insured under the policy. Since 
employee of 


the exclusion did not 


Nungaray 
Valley, 
apply to them. The 
Cal-Farm policy protected Pleasant Valley. 
Brucker 


was not an Pleasant 


had workmen’s compensation lia 
bility and a right of 
Pleasant Valley 
Fidelity was 
it spe cifically stated so with re spect 
to nonowned automobiles 


subrogation 
Croker. The 
Guaranty 


against 
United 


policy 


and 
States and 
Cxcess,; 
Croker was not 
covered individually under the United States 
Fidelity and Guaranty policy but was undet 
the Cal-Farm policy, so 


valid and collectable 


there was no other 
insurance covering him 
which could be prorated with the Cal-Farm 


surance 


Manholes and Sidewalk Doors 


Let us now examine some of the factual 
results the courts 


Much of the 


litigation involves manholes and doorways 


situations and see what 


in other jurisdictions reached 
bal sidewalks used for delivery. The cases 
vary slightly 
delivery 


as to the degree to which the 
had been completed, but the fol- 
hold the opening of the 
doors to be an integral part of the loading 
or unloading: 


lowing sidewalk 


In American Employers’ Insurance Company 
vw. Brock, 31 AuToMoBILE Cases 622, 215 
S. W. 2d 370 (Tex., 1948), no goods had 
been from the The doors 
had been opened, and the driver had gone to 
obtain 


removed truck 


a crossbar to protect the shaft. 


In Pacific Automobile Insurance Company 
v. Commercial Casualty Insurance Company of 
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York, 23 AutoMosBILeE CAses 553, 161 
$23 (Utah, 1945), the beer kegs had 
trom. the 
then 


truck to the side 
through the 


removed 

Che 
building and opened a trap door in the side 
While the 


into the basement by the 


be en 


walk driver went 


walk kegs were being lowered 


sidewalk elevator, 


a blind man fell into the hole. In a con 


curring this case, the court 


turther 


opinion in 
pointed out that, had an employee 
driver of 


result 


restaurant rather than the 


truck opened the trap door, the 


1ave been the same 


mentioned above, 


ssurance | ‘ 
(Pa.) 575 (1942), 


beet 


; 
o. Rep 
reparation tor removing 


rom a basement, had rolled them 


t 
Stairs 


e pavement 


In Connecticut Indemnity Company v. Lee 
Lee’s Express, 29 AUTOMOBILE CASES 
168 F. 2d 420 (CA-1, 1948), the 


truck and ang the 


drivet 
bell to 


sidewalk 


ut of the 
a guard to tr: 1 n the 


opene d 


Vutual Casualty ( 
Vercury Indemnity Company 
1062, 58 N. W 


driver dre 


In Hardwar 
Pau 

\UTOMOBII 

646 (Wis.., J), he 


trap 


nipan 


opened deliver 
the basement 

had someone 

he Was S g aq, someone 
that it 


commencement the physicial operation of 


opening h said was the 
unloading and that “no time had needlessly 
elapsed between the driver’s opening of the 
trap door intended 


movement into the basement 


and the 
ot the 


ir storage 


continuing 


beet 


cases holding the 


to be 
Stamuter 


Openings 
ithin the loading o1 
unloading are v. Kitzmiller 

Ferry v. Protective Indemnit 


door not 


and 
Company of New York, 21 AuromMosiLe CAsEs 
165, 38 A. 2d 493 (Pa., 1944). In the latter 


case the 


above, 


driver of the insured truck went 


the basement to pick up ashes. He set 


can ot ashes on the steps leading to the 


sidewalk and in pushing open the door in 


the sidewalk, injured a woman. The court 


said there must be a connection 


“Loading and Unloading” 


between the accident and the use of the 


vehicle insured. . . . The line at 


which the loading of a truck begins or un- 


precise 


loading ends may in some cases be difficult 


of ascertainment. But in the present case 


neither the ashes, nor the container in which 
truck 


accl 


they were carried, nor the insured 
involved in, the 
that 


door 


was the cause of, or 
dent The instrumentality 
was. the 


caused the 
This 


merely a convenience preparatory to load 


accident celler was 


ing, and was not, under the facts, included 


in the process of loading the truck.” 


Vorgan rsualty Company 
. E nvolved a person 
chute. The court 
automobile insurance 
petition did not 
or use of the 
t mention any truck, but 
injuries were caused by negli 
leaving the coal chute in the side 
unattended a t placing 
Che petition did 
came by truck 
wheelbarro ult, SeC 
nm Gharante ( l ( 1 z 
\UTOMOBILE CASES 
1948), and Mary 
wssetty, 119 F 


\-6, 1941) 


General Business Risk 


some different factual 


Minnesota cases 
kl Operative 
Liability 
809 (Minn., 


n CO 
vers 
rest” doc 

a milkman 

building to 

carried, 

he process menced, 


that an injury ulling on 


ropes 
within 


t 


i 


h 
| 


‘ 


reaci I ) Lil 


was no causal connector 


automobile d but that the 


Vercury In 


Z idard cident In 
, 19 AUTOMOBILE CASES 351, 
(Mim 


was being moved from one 


N. W. 2d 794 


ture ' 
Ire and 


1943)—Ofhfice furni 


furniture 
} 


building to another. The and equip 


ment would be taken from the tailgate of 
where it was placed by the driver 


85 


the truck, 





and his helper, and placed on the sidewalk 
by a second crew. A third crew would then 
place the property on dollies and hand 
trucks (part of the insured’s general equip- 
ment but not a part of any truck or its 
equipment) and move it into the building 
to its destination. to get to the 
elevator level on the first floor, it was neces- 
sary to go up seven steps. A plank ramp 
had been put over the steps by another 
moving company working in the building. 
The insured secured permission to use the 
ramp. An employee in the building was 
walking down the ramp when a plank tilted, 
causing him to fall and sustain injury. 
There was no activity on the ramp at this 
time by the insured. A truck which had 
just been unloaded was pulling away. It 
was doubtful, from the evidence, if there 
was another truck parked there at the time. 
The court pointed out that there are gen- 
eral business risks and automobile risks, 
and that delivery subsequent to unloading 
is part of the falls 
within general liability indemnity. The court 
felt that a line dividing the two risks had to 
be drawn somewhere. It concluded that 
the goods were unloaded when placed on 
the sidewalk and that “unloading did not 
include the subsequent handling and trans- 
portation of the same from the sidewalk 
into the building.” The nature of the busi- 
ness may have prompted the court to draw 
the line where it did. 


The other Minnesota case is Gamble- 
Skogmo, Inc. v. St. Paul Mercury Indemnity 
Company, 4 AUTOMOBILE CASEs (2d) 663, 64 
N. W. 2d 380 (Minn., 1954). Lyngstad’s 
employer bought a swather from Gamble- 
Skogmo. An employee of only a_ week, 
Lindberg, went with Jensen, a salesman 
employed by Gamble-Skogmo, in a truck 
owned by Jensen, and for which 
received mileage, to the farm of Lyngstad’s 
employer. The truck stopped and while the 
swather was being assembled on the truck, 
due to the negligence of Gamble-Skogmo 
(as found by the court) in failing to prop- 
erly instruct Lindberg on the assembling, 
Lyngstad was injured. The cause of the 
accident was the negligent failure to instruct. 


In order 


insured’s business and 


Jensen 


The court pointed out that the business 
risks of Gamble-Skogmo were divided be- 
tween those involving the use, ownership 
and maintenance (including loading and un- 
loading) of an automobile, on the one hand, 
and all other general liability, on the other. 


Delivery also involves operations not in- 
cluded in the use of an automobile to trans- 
port goods. The accident 
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was not caused 


by any negligent act occurring at the time 
and place of the process of unloading but 
rather by an independent negligent act which, 
though removed from the unloading process, 
nevertheless had some connection with the 
unloading process and the effect of which 
was manifested during the course of the 
actual unloading operation. The court as- 
sumed unloading operations were in progress. 
The court cited Handley v. Oakley, 12 Auto- 
MOBILE Cases 424, 116 P. 2d 833 (Wash.), 
where ice cream was being dispensed from 
a truck at an athletic field. While a boy 
was standing alongside the truck buying ice 
cream, he got hit by a foul ball. The Su- 
preme Court of Washington adopted the 
theory that the accident was primarily caused 
by the ball game rather than any act asso- 
ciated with the use or unloading of the 
truck, the truck being but the place where 
the accident occurred. 

The court held that failing to properly 
instruct i general business 
risk unrelated to the use or the unloading 
of an automobile. The fact that the negli- 
gently omitted instruction concerned a step 
in a task necessary to unload the automobile 
did not transform it into an automobile 
hazard. The negligent act occurred prior 
to the and 


empl yyees 18 a 


accident some distance away. 


“Complete Operation’’ Doctrine 
in New York 


A New York case decided in 1952— 
Lowry v. R. H. Macy & Company, Inc., 119 
N. Y. S. 2d 5—specifically states that New 
York follows the “complete operation” doc- 
trine. In that case United Parcel delivered 
cabinets to Macy’s. In transporting the 
metal cabinets on a dolly to the freight 
elevator, Doherty, a Macy employee, in- 
jured Mrs. Lowry, for which injury she 
recovered damages. 


The court held that Doherty was entitled 
to coverage under the omnibus clause since 
he was legally using the automobile, which 


“use” included “loading and unloading.” 


The court stated that there were two the- 
that the extends 
only to the point where the merchandise 
is physically removed from the truck and 
first ‘comes to rest’. The other is that the 
coverage beyond that point and 
until the merchandise actually is delivered 
to the and ulti- 
mate point of delivery designated by the 


ories: “One is coverage 


persists 
consignee arrives at the 


consignee, even though such point be some- 
where on the latter’s premises. The latter 
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viewpoint is referred to as the ‘complete 
operation’ doctrine.” The court said that 
New York follows the “complete operation” 
doctrine. 


In Jackson Floor Covering, Inc. v. Mary 
land Casualty Company, 189 A, 84 (N. J., 
1937), the court held that the auto policy 
did not cover the transportation of linoleum 
transferred to a hand truck, as the unload- 
ing had been completed and transportation 
by a different means started a new chain 
of events. 


The following two cases, which arrived 
at opposite results, illustrate the importance 
of an additional fact or two in reaching the 
result. In American Oil & Supply Company 
v. United States Casualty Company, 9 Auto- 
MOBILE CASES 512, 18 A. 2d 257 (N. J., 1940), 
the driver carried two bottles of citric acid 
from the truck and placed them in a rack 
inside the building, Immediately afterwards, 
it was noticed that one of the bottles was 
cracked and was leaking, causing damage. 
he court, while following the “coming to 
rest” doctrine, held that the accident hap- 
pened during the unloading. 


In American Casualty Company v. Fisher, 
16 AUTOMOBILE CASES 456, 23 S. E. 2d 395 
1942), a machine 
delivered to an office by Barner, an 
ployee of the Underwood Company, and 
desk. was to deliver 
and install under a contract for installation 
While the old machine was 
being removed, the table tipped over and 
the new machine fell, injuring 
foot. The court held that the machine had 
been unloaded when it was placed on the 
desk. After that point the installation com- 
menced—the same as if there had been two 
employees, one to deliver and the other to 
install. “The acts of negligence 


(Ga., new adding was 


em- 


placed on a Barner 


by Underwood. 


someone’s 


seem 

to be entirely disconnected from and 
disassociated with the maintenance, use, or 
operation of the automobile.” 


In Wheeler v. London Guarantee and Acct 
dent Company, Ltd., 140 A. 855 (Pa., 1928), 
a girder to be delivered into a building, ex 
tended from the entrance of the building 
upon and over the sidewalk, where a boy 
It was held that the unloading 
would not be complete until the 


was injured, 
girders 
were delivered upon a space in the garage 
building where they were to be used. 


In Thompson Heating Corporation v. Hard- 
ware Indemnity Insurance Company, 17 Auto- 
MOBILE CASES 327, 58 N. E. 2d 809 (Ohio, 
1944), a truck contained apparatus for blow- 
ing rock wool insulation into houses. A 


“Loading and Unloading” 


pedestrian tripped over the hose extending 
from the parked truck across the sidewalk 
into a building. Held: Covered, as the 
truck was actually employed to house and 
support the 


In Zurich General Accident & Liability In- 
surance Company, Ltd. v. American Mutual 
Liability Insurance Company of Boston, 192 
A. 387 (N. J., 1937), an employee of a dairy 
concern, in making a delivery, brought a 
can of milk and a cake of ice into a store. 
He put the milk in the icebox and had the 
ice pick in his back pocket. As he lifted 
the ice up, the injured passed him, The em- 


blowing process. 


ployee saw that the injured was going to 
slap him and moved forward. As he did so, 
the momentum moved down the pick and 
stabbed the injured’s wrist. The court said 
that interpretation of the provisions was not 
necessary, as the unloading had been com- 
pleted when the accident occurred and the 
employee was then engaged in the servicing 
of the delivered milk upon the injured’s 
premises, an act entirely disconnected from 
the unloading of the article from the vehi- 
cle. The court, in that 
the words contemplated an accident con- 
with the ownership, maintenance, 
operation of the truck and that the 
words were to be 


the opinion, said 


nected 
use or 
considered in their com- 
ordinary 


mon, and popular sense. 


In Schmidt v. Utilities Insurance Company, 
21 AuToMmosBILE Cases 24, 182 S. W. 2d 181 
(Mo., 1944), blocks were left on 
the sidewalk by drivers of the insured trucks 
after the blocks had been used as ramps to 
enable the trucks to be backed up over the 
curb to a coalhole in the sidewalk. Injuries 
sustained in falling blocks 
held to be within the coverage of an auto- 
mobile policy as arising out of the use of 
the automobile, although the policy had a 
and unloading 


wooden 


over the were 


loading clause. 


In the recent case of Hudson River Con- 
crete Products Corporation v. Callanan Road 
Improvement Company, 13 AUTOMOBILE CASES 
(2d) 93, 168 N. Y. S. 2d 801 (1957), Van 
Valkenburg, with Callanan, 
unloaded some materials at the dump the 
accident. He failed to 
As a result, when 


under contract 
day prior to the 
unload all the material. 
he delivered 
system the next day 


fine material in a conveyor 
the material 


conveyor system. 


some of 
dislodged, damaging the 
The defendant claimed that the negligence 
in failing to completely empty the truck 
the day before had nothing to do with 
unloading. The court held it was within 
“the ownership, maintenance, or use” of the 
truck as construed in New York. 
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Cases Involving Loading 


cases involving 


Casualty 
544, 54 


court 


turn to several 
loading In Bobter v. Nattonal 
Company, 20 AuToMOBILE CASES 
N. E. 2d 798 (Ohio, 1944), the 
that starts at the time the 


or his 


Let us 


said 
loading insured 


agents or servants connected with 
the truck receive the article and, as part 
of a continuing operation, place it upon 
In that case a stove being car- 

furniture loaded 
on a truck damaged a davenport. Held: 
the automobile policy and ex- 


cluded under the general liability policy. 


In Spurlock v. Boyce-Harvey Machinery, 
Inc., 90 So. 2d 417 (La., 1956), steel grader 
were stacked on the 
dock. The plaintiff came to pick 

Jones, an employee of the de 


the truck. 


ried from a store to be 


Covered by 


blades defendant's 
loading 
them up 
fendant, cut the wires binding the bundles 
of blades in order to tag them 
them fell and injured the plaintiff's foot 
Che court held that the employee was “load 
truck and that tagging 


(1 he 


othet 


Some of 


ing” the Was an in 


tegral part of the loading court also 


discussed at length the insurance 


question. ) 


A New York case, Wagman vu 
Fidelity and Casualty Company, 1 AUTOMOBILI 
Cases (2d) 267, 109 N. E. 2d 592 (1952), 
covered an facts in con 
truck. It 
function of Wagman, a store 


American 


interesting set ot 


nection with the loading of a 


was the em- 
ployee, to check clothing being loaded into 


carrier's truck for shipment 
and to 


\ woman pedestrian tripped over his foot 


the insured 
and to oversee check the process 


when he was on the sidewalk in front of the 


store and was going into the to check 


store 
on some of the other clothing to be shipped. 
Such an employee, the court held, Was en 
titled to protection from liability for injuries 
sustained by a person who tripped over his 
foot 
bility 


anvone 


under the clause of an automobile lia 


insured 
truck 
This 


“loading and unloading” of the 


policy which covered as an 


using the insured carrier’s 


with the permission of the insured 
included the 


truck. 


that 
operation of the pickup and 


The court said the loading covered 


the complete 
not just the placing of goods on the truck. 
It included checking, as 


supervising and 


a part of the over-all loading. 


The 


An interesting was raised: 
filed its 


Interstate 


point 
tariff 
Commerce 


trucker schedule 


court 
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intimated that if there were a duly 


with the 
Commission. The 


forbidding 
busi- 


promulgated ICC regulation 
pickups at 


ness, a contention could be made that the 


the consignor’s place of 


was written in contemplation of the 
with the 
could not be 


policy 
regulation 
taken to 
have intended to assume liability for loading 


carrier's compliance 


and the insurer 
regulation 
Vhe court found, though, that only intra- 


operations in violation of the 


state commerce was involved in this case. 


\ New York case which held there was 
no loading within the terms of the policy 
was General Accident Fire & Life Assurance 
Corporation v. Jarmuth, 150 N. Y. S. 2d 
836 (1956). In _ that defendant 
went to the where his automobile 


case the 
garage 


was stored. He set two suitcases down 


while waiting for his car to be delivered. 


\ garage employee fell over the suitcases 


and sued the defendant for injuries received 


that the luggage was in 
portion ot the garage wait- 


defendant awaiting 


he court said 
the passageway 
was 

brought by 
Until the op 


from the 


ing room The 
that his car had been 
floor. 

luggage 


word 
elevator to the street 
eration of taking the 
passageway to the car had started, no 
“loading” had commenced. The defendant’s 
act of putting the articles on the 
floor, prior to the 


“cannot 


garage 
arrival of the car, 
reasonably be regarded as_ the 
commencement of the ‘loading’ process, any 
more than could his entry into the garage 
route from his home, 


with his articles, en 


be so regarded.” 


Iwo cases involving the delivery of oil 


accident occurred at a much 


time 


where the 


point of were considered as 


“unloading” pro 


latet 


being covered under the 
vision of the automobile policy. They are St 
Paul Mercury Indemnity Company v. Crow, 
28 AuTOMOBILE CASES 611, 164 F. 2d 270 
(Ala., 1947), and General Accident Fire ¢ 
Hanley Oil 
1036, 72 
tormer, 
mill let 


out, 


Life Assurance Corporation v 
Company, 26 AUTOMOBILE CASES 
N. E. 2d 1 (Mass., 1947). In the 
truck filling oil tanks at a 
overflow. The oil ran 


an oll 
the oil 
later 
mill In the 


and 


became ignited and destroyed the 


latter case, while oil was 


pumped into a tank, it overflowed 


floor. 
burned the 


being 
later 
The 


line beyond which damage 


on the cellar Several hours 


it ignited, and house 


court said the 
said to from the use 


could not be 


could not be 
of the 
point of 


arise 
drawn at the 

floor, 
agency 


vehicle 
time the oil reached the 


since the oil was a continuous 


for harm. 
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result was 
United Cor 
\ UTOMOBILI 
(Mass., 1940). 
to make certain 
deliveries of fuel oil to a certain apartment 
April 6, 1932, about 9:30 a. m., 
made to 


\ case reaching a different 
Maryland Casualty Company v 
poration of Massachusetts, 8 
Cases 1084, 35 F. 


The defendant 


Supp. 570 


had agreed 


house. On 
routine deliveries 
10:30 a. m., after the de 
and the truck had 
explosion occurred 
with 
while the 


one of its 
house. At 
had 


driven 


was 
this 
made 


livery been 


been away, an 

in the apartment 

fire \ little tuel oil 

being pumped out of the tank in the apart 
| 


the explosion had oc 


house, a resulting 


later, was 


ment house where 
it was observed that oil was running 
tank lo 


that 


curred, 


oO of leaks in the bottom of the 


cated in the house and 


had 


receive the 


the accident in question did not grow 


apartment 


under the 
The court 


buckets been placed 


leaking oil 


1 lin ] j 
hOaadine o|1 mioaading Of mel! 


carried on the 


and that the 


insured motor 


unloading process had 


| ] 
n the oun rest its 


Callle to t 


the tank in the apartment hous« 


Other Insurance 
Covering Same Loss 


W hile 


it 


heretotore it 


definitior 


loading” an automobile s« 


under the automobile policy, 


11 1 
tain ; +} t +] 


alllly ( OW a € 


same case coul not be 


yeneral liability policy whi 


inl adit 2 


llowed 


previously 
his questiol 
t 


Cases OY all mtere 


on immterpretation 
reached a result 
and general liability 
the loss, “loading 


excluded 


hare even 


ny tT Ve 


general liabili 


Sun Ind yipan\ 


1950), 


t 


om ¢ Hoot LOWT ( baseme1 


This caused an explosion, resulting 


death, personal injuries and property dam 


Not only the 


he insured’s 


automobile policy cov 


liability, the court held, 


liability policies 


liability 


but also insuring 


incurred in the handling ot 


against 


“Loading and Unloading” 


plaintiff 


from the insured’s 


trom 


household goods away 


premises, which excluded coverage 
accidents caused in the loading and unload- 
The court said: “Respond 
this exclusionary 
this 


provisions 


ing of vehicles. 
ents claim that, because of 
clause, their 
accident. At 
of the 


which 


policies do not cover 


best, these 
ambiguity 


favor of the 


policies presented an 


must be resolved in 


insured plaintiff-appellant.” 

Vohawk Valley Fuel 
v. Home Indemnity Company, 165 
2d 357 (1957). The Home In 


comprehensive 


The other case is 
Company 
N.. -¥..9 
demnity 


Company had a 


automobile liability policy endorsed to ex 


clude coverage for erroneous delivery of 
delivery 1 the wrong re 
ceptacle, if the accident o 1 after such 


completed; provided, 


gas or oil or 
operations had been 
should not be deemed in 
performed A 


wrong ad- 


such operations 


improper! 


because | 


as » a 


eceptaci 


1-1 
quICKIy resulte 


Injury to 
court said, 
exclusion 
unloading 


York 
" doc 


ribed des 


s embrace the 


con 
mate point 


consignee 


Indemnity Com 


tomobile ca 


1 
l 


lity 1 ) ling l ress cover: 


provisions handling from 


premises and the exclusory inclusion 


unloading 





“Under present practice, overlapping or 
concurrent coverage is often provided un- 
der comprehensive policies even though 
underwriters may not have so anticipated 
or contemplated, especially since the intro- 


A REPORT TO THE READER 
| 

“(5) Investment Yield.—For 
this part, the investment yield for any tax- 
able year is the net investment income for 
such taxable year computed without— 

“(A) the deduction for tax-free interest 
provided by section 804(c) (5), 

“(B) the deduction for partially tax-ex- 
empt interest provided by section 804(c) (6), 


purposes of 


“(C) the deduction for dividends received 
provided by section 804(c)(7), and 

“(D) the small business 
vided by section 804(c) (9). 

™{6) 2 {ssets —Fe or 
the term means all 
company (including non-admitted 
other than real and personal property (ex- 
cluding money) used by it in carrying on 
an insurance trade or For pur- 
poses of this paragraph, the amount attri- 
butable to— 


deduction pro- 


purposes of this part, 
‘assets’ assets of the 


assets), 


business. 


“(A) real property and stock shall be the 
fair market value thereof, and 

“(B) any other shall be the ad- 
justed basis (determined without regard to 
fair market value on December 31, 1958) of 
such asset for purposes of determining gain 


asset 


on sale or other disposition. 

“(7) Adjustments to Means for Certain 
Transfers of Liabilities. For purposes of 
this part, if, during the taxable year, there 
is a change in life insurance reserves attribu- 
table to the transfer between the taxpayer 
and another person of liabilities under con- 
tracts taken into account in computing such 
reserves, then, under regulations prescribed 
by the Secretary or his delegate, the means 
of such reserves, and the mean of the assets, 
taken into account in applying paragraphs 
(2), (3), and (4) shall be appropriately ad- 
justed, on a daily basis, to reflect the amounts 
involved in such transfer. This paragraph 
shall not apply to reinsurance ceded to the 
taxpayer or to another person. 

“(c) Deduction for 
Pension Plan Reserves 

“(1) In General. purposes of this 
part, the deduction for the investment yield 
on pension plan reserves is the amount 
determined by multiplying— 


90 


Investment Yield on 


For 


duction of the loading and unloading clauses 
in automobile insurance. The claimed ex- 
clusion is not applicable and [the Indemnity 
Company of] North America is liable under 


its policy.” [The End] 


Continued from page 70 


“(A) the pension plan reserves, by 
‘ 


“(B) the investment yield rate. 


“For purposes of this part, the investment 
yield rate is the percentage obtained by 
dividing (i) the taxpayer’s investment yield 
for the taxable year, by (ii) the mean of 
the taxpayer's assets at the beginning and 
end of the taxable year. 


“(2) Pension Plan Reserves De fined.—For 
purposes of this part, the term 
plan reserves’ means that portion of the 
life insurance reserves which is allocable to 
contracts— 


‘pension 


“(A) purchased under contracts entered 
into with trusts which (as of the time the 
contracts were entered into) were deemed 
to be (i) trusts described in section 401(a) 
and exempt from tax under section 501(a), 
or (ii) trusts exempt from tax 
tion 165 of the Internal Revenue 
1939 or the corresponding 
prior revenue laws; 


under sec- 
Code of 
provisions of 


“(B) purchased under contracts entered 
into under plans which (as of the time the 
contracts were entered into) were deemed 
to be plans meeting the requirements of 
section 401(a)(3), (4), (5), and (6), or the 
requirements of section 165(a) (3), (4), (5), 
and (6) of the Internal Revenue Code of 
1939; or 

“(C) provided for employees of the life 
insurance company under a plan which, for 
the taxable year, meets the requirements of 
section 401(a)(3), (4), (5), and (6). 

“(3) Special Transitional Rule—For pur- 
this part, the amount taken into 
account as pension plan reserves shall be— 


poses ¢ of 


“(A) in the case of a taxable year begin- 
ning after December 31, 1957, and 
January 1, 1959, zero; 


before 


“(B) in the case of a taxable year begin 
ning after December 31, 1958 and before 
January 1, 1960, 33% percent of the amount 
thereof (determined without regard to this 
paragraph); 

“(C) in the case of a taxable year begin- 
ning after December 31, 1959, and before 
January 1, 1961, 66%4 percent of the amount 
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thereof (determined without regard to this 
paragraph); and 

“(D) in the case of a taxable year begin- 
ning after December 31, 1960, 100 percent 
of the amount thereof (determined with- 
out regard to this paragraph). 

“(d) Deduction for Interest Paid For 
purposes of this part, the deduction for in- 
terest paid is the sum of— 


“(1) Interest on Indebtedness —All interest 
for the taxable year on indebtedness, ex- 
cept on indebtedness incurred or continued 
to purchase or carry obligations the interest 
on which is wholly exempt from taxation 
under this chapter. 


(2) Amounts Left on 
amounts in the nature of 
or not guaranteed, for the taxable year on 
insurance or annuity contracts (including 
contracts supplementary thereto) which do 
not involve, at the time of life, 
health, or 


Deposit, etc All 


interest, whether 


accrual, 


accident contingencies 


(3) Discount on Prepaid Premiums.—All 
amounts accrued for the taxable 
discounts in the nature of interest, whether 
guaranteed, on other 
consideration paid in advance on insurance 


year fof 


or not premiums or 
or annuity contracts. 

“(e) Adjustment to Prevent Double Dedu 
The 
section (a) 1s the 
multiplying— 

“(1) the sum of the 
under paragraphs (5), 
tion 804(c), by 


tions adjustment referred to in sub 


amount determined by 
amounts deductible 
(6), and (7) of sec- 
“(2) the ratio- 


*“(A) 
of 


the numerator of which is the sum 


“(i) the deduction for the investment 
vield on adjusted life insurance reserves, 
“(ii) the deduction for the investment 
vield on pension plan reserves, 
“(ii) the deduction for 


plus 


“(iv) the 


interest paid, 
business deduction 
vided by 804(c)(9), and 
(B) the denominator of which is the 
investment yield for the taxable year. 


small 
section 


pro- 


“If the denominator referred to in para- 
graph (2)(B) than the numerator 
referred to in paragraph (2)(A), the ad 
justment under this subsection shall be the 
sum determined under paragraph (1) 


1s less 


“SEC. 806. CHANGE OF 
COMPUTING RESERVES. 


BASIS IN 


If the basis for determining the amount 


of any item referred to in section 810(c) 


Report to the Reader 


as of the close of the taxable year differs 
from the basis for such determination as of 
the beginning of the taxable year, then for 
purposes of this subpart the amount of such 
item— 
“(1) as of the close of the taxable year 
shall be computed on the old basis, and 
“(2) as of the beginning of the next 
taxable year shall be computed on the new 
basis. 
“Subpart ( 
“Sec 809 
“Sec. 810. 
“See 81] 
“Sec 812 


Gain and Loss from Operations 
In general 
Rules for certain reserves 
Dividends to policyholders 


Operations loss deduction 


IN GENERAL. 

from Operations Defined.—For 
this part, the term ‘gain from 
operations’ means the amount by which the 
sum of the subsection 


(c) exceeds the 


“SEC. 809. 


“(a) Gam 


pur pt ses of 


items referred to in 
deductions provided by 
subsection (d). 

“(b) Loss 


purposes ot 


from Operations Defined 
this part, the term 
operations’ means the amount by which the 
sum of the deductions provided by sub- 
section (d) f 


For 
from 


‘loss 


exceeds the sum of the items 


referred to in subsection (c) 

Amount.—For purposes of sub- 

and (b), the 

shall be taken into account 
“(1) Net Premiums —The 

premiums and 

ing advance premiums, 


“(c) Gross 


sections (a) following items 


gross amount of 
other consideration (includ- 
deposits, fees, as- 
and consideration in respect of 


assuming liabilities under contracts not issued 


sessments, 


by the taxpayer) on insurance and annuity 
supplemen- 
and 
consideration arising 
Amounts returned 
fixed 


contracts (including contracts 
thereto); return 
premiums and other 
out of reinsurance ceded 


the amount is not 


tary less premiums, 


where in the con- 


tract but depends on the experience of the 
discretion of the 
shall not be 


company or the 
ment 


manage- 


included in return pre- 


mums 

Each 
which is 
811(b)(2) to be 
purposes of this 


(2) Decreases in Certain Reserves 


item of net decrease in 


810 o1 


reserves 
required by section 
taken 


paragraph. 


into account for 


“(3) Short-Term Capital Gain.—In the case 
of a taxable vear beginning after December 
31, 1958, the amount (if any) by which the 
net short-term capital gain exceeds the net 
long-term capital loss. 
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“(4) Other Amounts 
cludible 


which 


All amounts, not in 
paragraph (1) 
this 


under (2). er (3), 


includible in 


under subtitle are 


kross income 


“Except as provided in paragraph (3), 
there shall be excluded any gain from the 
sale or exchange of a capital asset, and any 
gain considered as from. the 


gain sale o1 


exchange of a capital asset 
“(d) Deductions For purposes of sub 


sections (a) and (b), there shall be 
the following deductions: 


allowed 


se ] ) Death Bene fits, etc All 
benefits and all 


and 
incurred 


claims 
accrued, losses 
during the 
taxable year on insurance and annuity con 


including 


(whether or not ascertained), 


tracts contracts 


the reto) 


supplementary 


(2) Increases in 


Reserve Each 


whic h Is 


Certain 
item of net reserves 
required by section 810 to be 


increase in 
taken into ac 
count for purposes of this paragraph 

“(3) Dividends to Policyholders—The de 
duction for dividends to policyholders (deter 
mined under section 811(b)) 


(4) Operations Loss Deduction 
ations 
section 812). 


The oper 


deduetion (determined undet 


loss 


Deduction \ small 
deduction in an 
the amount 


(c)(9) 


“(5) Small Business 


business amount equal to 


determined under section 804 


“(6) Reserves for Certain 
ing Contracts 


cent ot the 


Nonparticipat 
An amount equal to 10 pet 
increase in the reserves fot 


nonparticipating contracts. ‘For purposes of 
this paragraph, the term ‘reserves for non 
participating contracts’ means such part ol 
the life insurance reserves as relates to the 
life insurance features under nonpartici 


pating contracts (other than group contracts) 


“(7) Group Life, Accident, and Health In 
surance.—An amount equal to 2 percent of 
the net premiums for the taxable 
attributable to group life insurance 
tracts and group accident and health insut 
contracts. The deduction under ‘this 
paragraph for the taxable year and all pre 
ceding taxable shall not 
amount equal to 50 percent of the net pre- 
miums for the taxable year attributable to 
such contracts. For purposes of this para 
graph, net premiums shall be determined 
in the manner provided by subsection (c) (1) 


yeal 
con 


ance 


years exceed an 


“(8) Assumption by Another Person of 
Liabilities .Under Insurance, etc., Contracts 
The consideration (other than consideration 
arising out of reinsurance ceded) in respect 
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of the another person of 
liabilities under insurance and annuity con- 
tracts (including supplementary 
thereto). 


“(9) 


assumption by 
contracts 
Other Deductions 
modifications provided by 


all other 


subtitle for 


Subje ct to the 
te), 
this 
taxable 


subsection 
under 
computing 


deductions allowed 
purposes of 
mcome, 

“Except as provided in paragraph (3), no 
shall be deduction 
under this subsection in respect of dividends 
to policyholders. 

“(e) Modifications 
ferred to in subsection (d) (9) 


amount allowed as a 


The modifications re 
are as follows 


“(1) Interest—In applying section 163 

(relating to deduction for interest), no de- 

shall be interest 11) 

respect of items described in section 810(c). 
{29 Bad Debts 

for bad 
“(3) Charitable, et 

Gifts—In applying section 170- 
“(A) the 


under 


duction allowed for 


Section 166(c) (relating 
to reserve for debts) shall not apply 


Contributions and 


total deductions 
provided by the first 


170(b)(2) shall be 5 
from com 


limit on the 
such section 
sentence otf section 


percent of the gain operations 


puted without regard to 
section 


“(i) the deduction 


170, 


“() 


allowed by 


part VIII 


subchapter B, 


(except section 248) oft 


“(ii) the adjustment provided by sub 


section (1), 
deductions 
(6), and (7) of 


“(Civ) the provided by para 


graphs (3), subsection (d), 


and 


carryback to 
812; 


loss 


“(v) any 
the taxable 


operations 


vear under section and 


“(B) under regulations prescribed by the 
rule similar 
170(b) (3) 


Secretary or his delegate, a 
to the rule 


shall be applied. 
*“*(4) 


contained in section 


Amortizable Bond Premium.—Sectio1 


171 shall not apply 
“(5) Net 


deduction for net 


Loss Deduction —The 
operating losses provided 
172 shall not be allowed. 

“(6) Partially Tax-Exempt Interest—The 
deduction allowed by section 242 shall be 
an amount which bears the same ratio to 
the amount determined under such 
without this paragraph as 
the normal tax rate for the 


Operating 


in section 


section 
(A) 
taxable year 
11, bears to (B) the 
rate and the surtax 
year 


regard to 
prescribed by section 
sum of the normal tax 
rate tor the taxable 


section 1], 


pi escribed by 
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‘(7) Deduction for Dividends Received “(C) the deduction for interest paid (as 
In applying section 246(b) (relating to defined in section 805(d)) 

mitation on aggregate amo of ‘duc eis . ae 
limitation on aggregate amount of deduc (x) Limitation on Certain Deductions 
tions) 
‘(A) the limit on the a egate amount ‘(1) In General—The amount of the de- 
{ l Oo tie agegrerat “ O t : " 
1 | 943  ductions under paragraphs (3), (6), and 
| 24. 


} 


yy sections 
(7) of subsection (d) shall not (after the 


of the deductions allowe: 
(a), 244, and 245 shall be 85 percent of the 


gain from operations computed without 


application of subsection (f)) exceed the 
1 ird t amount by which 
egar oO : 

i) the adjustment provided by subsec- ‘(A) the gain from operations for the 
taxable year, computed without regard to 


such deductions, exceeds 
deductions provided by para 


~ s) t taxal investment income for 
(6). and (7) of subse ction (d), B) he ixa le ive me income to 


+ ] - 

. taxable yeat 
Operations loss deduction, and : ; 
Application of Limitation—The limi- 


iv) the deductions allowed by sections ; 
243(a). 244 and 245. but tati provided by paragraph (1) shall 


“B hI so : amount of the deduction 
(6b) such mit Shall not < p lO any | 7 
. a psy IOS ler gra] then to the amount 


] 


) 
aloss from <¢ ep ' 
id 


er paragraph (6), and 
e deduction under 


‘TAIN 


If the 
in subsection 
taxable yeal 

of the 


shall 


0)), 


sections amount of any mi ¢ rl | in subsection 
subsectior as of tl | taxable year 
h item as of 

the ex 

as an 


section 


Che items 


(b) are 
denominat: 


vield 


mputed 


company) 
is under 
(including 
but only 
Ive (at the 


the computation 


1 


made ealtl 


accident « 
deductio 
pension plan 1 leter “(4) Divider 
ler section 805(c)); < amounts, held 
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insurance or annuity contracts (including 


contracts supplementary thereto). 
Premiums received in advance, and 
liabilities for premium deposit funds. 


(5) 


“In applying this subsection, the same 


item shall be counted only once 

“(d) Adjustment for Change in Computing 
Reserves 
basis for deter 
subsection 


“(1) In General.—lIf the 
referred to in 
taxable 
determina- 


mining any item 


(c) as of the close of any yeal 
differs 
tion as of the 
able then so much of the 


between— 


“(A) the amount of the item at the 
of the taxable year, computed on the new 


from the basis for such 
close ot the preceding tax 


year, difference 


close 


basis, and 


“(B) the amount of the item at the close 


ot the computed on the old 


taxable year, 


basis, 

as is attributable to contracts issued before 
the taxable year shall be taken into account 
this follows 


for purposes of subpart as 


“(i) if the amount determined under sub- 
paragraph (A) amount deter- 
mined under (B), 1/10 of 
such excess shall be taken into account, for 


exceeds the 
subparagraph 


each of the succeeding 10 taxable years, as 


a net increase to which section 809(d)(2) 


applies; Oo! 


“(i) if the determined under 
subparagraph (B) exceeds the amount de 
termined under subparagraph (A), 1/10 of 
such shall be taken into account, 
for each of the 10 succeeding taxable years, 
809 


amount 


excess 


as a net decrease to which section 


(c)(2) applies. 


“(2) Termination as Life Insurance Com 
pany.—Except as 
(c)(22) (relating to 


corporate readjustments), if for any 


provided in section 381 


carryovers in certain 
taxable 
taxpayer is not a life insurance 
balance of any adjustments 


shall be taken 


taxable 


year the 
company, the 
under this paragraph into 


account for the preceding year. 


“(3) Effect of Preliminary Term Election 
—An election under section 818(c) shall not 
be treated as a change in the basis for 
determining an item referred to in subsection 
(c) to which this subsection applies. If an 
election under 
taxable year, the amounts of the items referred 
to in subparagraphs (A) and (B) of para- 
graph (1) determined 
regard to such election. If such an election 


would apply in respect of such item for the 


94 


shall be without 


section 818(c) applies for the 


* 
Insured American families in 1958 
boosted their average life insurance 
to $11,000, increased their aggregate 
ownership to over $493 billion and 
received about $7,275 million in 
life insurance benefit payments, the 
Institute of Life Insurance reports. 

« 


taxable year but for the new basis, the 


amount of the item referred to in subpara- 
graph (B) shall be determined on the basis 


would have been applicable under 
818(c) if the applied in 
item for the 


which 
section election 


respect of the taxable vear. 


“SEC. 811. DIVIDENDS TO POLICY- 
HOLDERS. 

“(a) Dividends to P 
this 
policyholders’ 


Defined 
‘divi- 


olicvholders 
the term 
dividends 


For purposes of part, 
means 
to policyholders 
Such 


(as defined in 


dends to 
and similar 
in thei 
not include interest 
section 805(d)). 


distributions 
such term does 


paid 


capacity as 


“(b) Amount of Deduction 


““1) Ee Except as limited by 
section 809(¢), the deduction for dividends 
to policyholders for any taxable year shall 
be an amount equal to the 
policyholders paid during the taxable year— 


General 


dividends to 


“(A) increased by the excess of (i) the 
amounts held at the end of the 
for dividends to policy- 
(a)) 
following the 
taxable held 
at the end of the preceding taxable year, or 


taxable 


year as reserves 


holders (as defined in subsection 


payable during the year 


year, Over (i1) such amounts 


“(B) decreased by the excess of (i) such 
amounts held at the end of the preceding 


taxable over (ii) such amounts held 


at the end of the taxable year. 


year, 


“For purposes of subparagraphs (A) and 
(B), there shall be amounts 
held at the end of any taxable year amounts 
set aside, before the 16th day of the third 
month of the taxable 
year, for payment during the year following 


included as 


year following such 


such taxable year. 


Treated as 
determined 


““(2) Certain Amounts to Be 
Net Decreases—lf the amount 
under subsection (b)(1)(B) 
dividends to policyholders paid during the 
taxable year, the amount of such 
shall be an item of net 
to in section 809(c)(2). 
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exceeds the 


excess 


decrease referred 





“SEC. 812. OPERATIONS 
DUCTION. 
“(a)| Deduction Allowed shall be 
allowed as a deduction for the taxable year 


LOSS DE 
‘There 


an amount equal to the aggregate of— 


“(1) the 
such vear, plus 


operations loss carryovers to 


loss carrybacks to 


“(2) the 


such 


operations 
year. 

‘For purposes of this part, the term ‘op 
deduction’ 
allowed by this subsection 


loss means the deduction 


erations 


“(b) Operations Loss Carrybacks and Car 


ryovers 


“(1) Years to Which Loss May Be Carried 
The loss from operations for any taxable 


ar (hereinafter in this section referred 


as the 
1957, 


‘loss year’) ending after December 


shall be 


“(A) an operations loss carryback to each 
the 3 


taxable years preceding the loss 


‘ar, and 


“(B) an operations loss carryover to each 


following the 


the 5 taxable years loss 
ar. 


‘A loss 


operations 


from operations shall not an 
taxable 


1958 


carryback to any 


loss 


year beginning before January 1, 


>) Amount of Carryl 


vers.—The entire amount « ) frot 


operations for any loss year shall be carried t 
taxable whicl 


| 


the earliest of the years to 


(by reason of paragraph (1)) such loss may 


be carried 


The portion of such loss whicl 
shall be carried to each of the othe 
shall be the excess (if any) of the 


loss over the 


taxable 
vears A ; 
sum of the 
(d)) for 


taxable vears to wl 


such 
defined in 


the prior 


amount ot 
offsets (as subsection 
ich 


s may be carried. 


“Cex « 
In computing the loss from operations for 


yiputation of Loss from Operations 


rposes of this subsection 

“(1) The 

allowed 

2) The 

(relating to dividends received by cor 
porations), 244 

ceived on certain preferred stock of publi 


| 
utilities to dividends 


operations 


deductions 
dividends r« 


(relating to 


and 245 


trom certain foreign corporations) 


(relating 


received 
shall be 


tion 246(b) as modified by section 


computed without regard to se¢ 


SO9U(e)(/) 


“(d) Offset Defined 
“(tin 


section (b)(2), the 
taxable year, an 


General_—For purposes of sub 


term ‘offset’ means, wit! 


respect to any amount 
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equal to that increase in the operations loss 
deduction for the 
duces the life 
income 


which re- 
insurance company taxable 
(computed without 
tion 802(b)(3)) for such year to zero. 


taxable year 


regard to sec- 


“(2) Operations Loss Deduction.—For pur- 
poses of paragraph (1), the operations loss 
deduction for any taxable year shall be com- 
puted without regard to the loss from oper- 
ations for the loss year or for any taxable 
vear thereafter. 


“(e) Application of Subtitle A and Sub 
title | Except as provided in_ section 
809(e), subtitle A and subtitle F shall apply 
; carrybacks, 
and the 
under this part in the 
and to the 
such subtitles apply in respect of net oper- 


in respect of operations loss 


operations loss carryovers, opera- 


tions loss deduction 
same extent as 


manner same 


loss 


operating 
and the net operating loss de- 


ating loss carrybacks, net 
carryovers, 
duction 

Distributions to Shareholders 


975 Dts 


‘Subpart D 

tributions to shareholders 
“SEC. 815 DISTRIBUTIONS TO 

SHAREHOLDERS. 

Rule ‘or purposes of this 

2(b)(3), any distribu- 


““(a) Genera 
section and section 
ll 


shal 


be treated as 
made 


mo ut of the shareholders surplus 
account, te | it thereof, 

"€Z) 
account, to extent 


2 1] 
(9) finally out ot accounts 


‘For purposes of this subsection, the term 
distribution in 


ock or in partial or complete 


‘distribution’ includes any 
redemption of st 
the corporation, but does not 


include any dist 


liquidatior 


ibution made by the cor- 


ation in its stock or in rights to acquire 
ders Surplus Account 


1) In 


company sha 


General Eacl stock life 
1] tor 
tl, TOT 


insur- 
ance purposes of this 
and maintain a shareholders 
unt. The amount in such ac 
1959, shall be zero 

tions to Ac 


he sl holde 


part, establisl 
surplus ace 


count on January 1, 


nunt—The amount 
rs surplus account 
Decem 


amount by whicl 


any taxable year beginning afte: 


ber 31, 1958, shall be the 
\) the 


“(i) the lite 


sum of— 


insurance company taxable 


I 
income (computed without regard to section 


R02(b)(3)), 
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“(ii) the amount (if any) by which the 
net long-term capital gain exceeds the net 


short-term capital loss, 


“(iii) the deduction for partially tax-ex- 
empt interest provided by 242 (as 
modified by section 809(e)(6)), the deduc 
tion for dividends received provided by sec 
tion 243 (as modified by section 809(e)(7)), 
and the amount of interest excluded 
under section 103, and 


section 


from 
gross income 


“(iv) the small business deduction pro 
vided by section 809(d)(5), exceeds 


“(B) the taxes imposed for the taxable 
section 802(a), determined without 


to sec tion RO02(b)(3). 


vear by 


regard 


ms from Account Chere 
from the 


Subtractu 
subtracted 


va 
shall be 
surplus account for any 
amount is treated under this 
as distributed out of such account 


“(c) Policyholders 
“(1) In 


company 


shareholders 
taxable year the 


which section 


Surplus Account 


General Each 
shall, for 
part, establish and maintain a policyholders 


stock life insu 


ance purposes ot this 


amount in such ac 


1959, shall be 


surplus account. The 


count on January 1, zero 


“(2) Additions to Account.—If the gain 


Irom operations tor any 
atter 
the taxable investment income, 
be added to the holde 


count an amount equal to 


taxable veal be 
1958, exceeds 
shall 


rs surplus a 


ginning December 31, 
there 
policy 
50 pe recent of such 


excess 


Che re 


policyholde rs 


Account 
from the 
taxable 


(3) Subtractions 
shall be 


surplus account for any 
amount equal to the sum of 


“(A) the amount (without 
to subparagraph (B)) is treated under this 
section as distributed out of the 
holders surplus account, and 


from 
subtracted 
year an 


which regard 


p< icy 


“(B) the amount by which the tax im 
posed for the taxable year by section 802(a) 


is increased by reason of section 802(b)(3) 
7 d) Special Rules 
“(1) Election to Transfer Amounts from 


Policyholders Surplus Account to Shareholders 
Surplus Account 


“Ch) 


for any taxable 


In General.—A taxpayer may elect 


year to subtract from its 
policyholders surplus account any amount 
account as of the such 
taxable year. The subtracted, 
less the amount of the tax imposed with 
respect to such amount by reason of section 


802(b)(3), shall be added to the 


in such close of 


amount so 


share 
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holders surplus account as of the beginning 
of the succeeding taxable year. 


“(B) Manner and Effect of Election—The 
election provided by subparagraph (A) shall 
be made (in such manner and in such form 
as the Secretary or his delegate may by 
regulations prescribe) after the close of the 
taxable year and not later than the time 
prescribed by law for filing the return 
(including thereof) for the tax- 
able 


may 


extensions 


year. Such an election, once made, 


not be revoked 


Life 


provided in 


Insurance Com 
section 381 


“(2) Termination as 
pany 
(c) (22) 
corporate readjustments), if for any taxable 
insurance 


Except as 
(relating to carryovers in certain 
taxpayer is not a life 
then the amount taken 
section 802(b)(3) for the pre 
shall be 


remaining in its policyholders 


year the 
company, into ac 
under 


taxable year 


count 
ceding increased by 
the amount 
at the ; ot such pre 


surplus account 


ceding taxable year 


3) Treatment of Certain Indebtedness 


If 


“(A) the taxpayer makes any payment in 
di 


lischarge of its indebtedness, and 


such indebtedness is attributable to 


a distribution by the 


holders after February 9, 1959, 


taxpayer to its Share 


} 
lL for 


then the amount of such payment shall, 


purposes of this section and section 802 


(b)(3), be 


to shareholders, 


treated as a distribution in cash 
but only to the extent that 
the distribution referred to in subparagrapl 
(B) was made out of 
other than the 
holders surplus accounts 


treated as accounts 


share holde rs and policy 


(4) 


Surplus 


Limitation on Amount in Policyholders 
Account.—There 
a subtraction from the policyholders surplus 
account for the the amount by 
which the policyholders surplus 
(computed at the end of the 


shall be treated as 


taxable vear 
account 
taxable year 
without regard to this paragraph) exceeds 


the greater of 


“(A) 25 percent of life insurance reserves, 


“(B) 60 
premiums for such taxable vear, determined 
under section 809(c)(1). 


percent oO! the sum of the net 


“(e) Special Rule for Certain Mutualiza 


tions 


“(1) In General—For of this 
section and section 802(b)(3), any distribu- 


tion to shareholders in acquisition of stock 


IL J — February, 1959 


purposes 





Life insurance dollars invested in 
new mortgage loans were an esti- 
mated $5.2 billion in 1958, according 
to the Institute of Life Insurance. 


pursuant to a plan of mutualization shall 
be treated— 
“(A) first, as made out of paid-in capital 
and paid-in surplus, to the extent thereof, 
“(B) 


parts— 


thereafter, as made in two allocable 


“(i) one part of which is made out of 
the other accounts referred to in subsection 
(a)(3), and 

which is a distri 


“(ii) the remainder of 


bution to which subsection (a) applies. 
“(2) Special Rules 
“(A) All 


to in 


ocation Ratio.—The part referred 
(1)(B)Q) is the amount 
ratio to the amount 
to which paragraph (1)(B) applies as— 


paragraph 
which bears the same 

“(i) the excess (determined as of Decem 
ber 31, 1958) of the total 


liabilities, 


assets over the 


bears to 


] 


(ii) the sum (determined as of the 


sinning of the year of the distribution) 


he excess described in clause (i), the 


amount in the shareholders surplus account, 
plus the amount in the policyholders surplus 
account. 
Cee? 
The excess 
(A)(i) shall be 1 
of the prior distributions which have been 
treated 
out of accounts other 


w Certain Distributions 
subparagraph 
reduced by the 


Adjustment f 
described in 
aggregate 


under subsection (a)(3) as made 


han the shareholders 
surplus account and the policyholders sut 


plus account 


“Subpart E—Miscellaneous Provisions 


‘Sec. 817. Rules relating to certam gaims 


and losses 
es f V18 


“Sec. 819. f 


Accounting provisions 


reign life insurance ¢ ompantes 


“SEC. 817. RULES RELATING TO 
CERTAIN GAINS AND LOSSES 

“(a) Treatment | Gains and Losses 
ete In 


pany- 


the cas¢ insurance com 
“(1) in applying section 1231(a), the term 
‘property used in the trade o1 business’ shall 
be treated as including only— 
“(A) property used in carrying on an in 
character which is 


surance business, of a 
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to the allowance for depreciation 
provided in section 167, held for more than 
6 months, and real property used in carry- 
ing on an insurance business, held for more 
than 6 months, which is not described in 
section 1231(b)(1)(A), (B), or (C), and 


subject 


“(B) property described in section 1231 
(b)(2), and 


“(2) in applying section 1221(2), the ref- 
erence to property used in trade or business 
shall be treated as including only property 


used in carrying on an insurance business. 


“(b) Gain on Property Held on December 
1958.—In the case of property acquired 
the taxpayer before December 31, 1958, 


ii-— 


(1) 


erty on 


market value of 


date 


the fair such prop- 


such exceeds the adjusted 


basis for determining gain as of such date, 


and 


“(2) the taxpayer has been a life insur- 


and after 


| 
ll times on 


ance company at a 


I de cember on, 1958, 


the gain on the sale or other disposition of 
such property shall be treated as an amount 
(not amount 


without 


less than zero) equal to the 


by which the gain (determined 


regard to this subsection) exceeds the differ- 


ence between the value on De 
cember 31, 1958, adjusted basis for 


determining gain as of such date. In the 


case Of property 


a substituted basis 
(within the meaning 


1016(b)), 
the prece ding sentence shall apply, but only 


if during the 


section 


holding periods concerned the 


rroperty or properties were held only bv 


1 
t 
life insurance companies. For 


purposes of 


subsection, the term ‘property’ 
1 


not include 


this does 


annuity contracts 
' 


(and contrac up ary thereto) and 


property 


| In paragraph (1) of sec 


on 
"te tlation apital Loss Carryovers 
\ net apite l roany 


beginning for L 


taxable year 
1959, shall not 


De taken 


“SEC 
SIONS 


ACCOUNTING PROVI 


All compu- 
rmination of 


shall be 
hod of account- 


extent permitted under regu 


lations prescribed by the Secretary or his 


under a combination of 


an accrual 
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method of accounting with any other method 
(other than the 
method). 


this chapter 
and disbursements 


permitted by 
cash receipts 
preceding 


shall be 


consistent with the man- 


“Except as provided in the 


sentence, all such computations 
made in a manner 
annual 


Asso- 


ner required for purposes of the 
statement approved by the National 
Commissioners. 


ciation of Insurance 


“(ly) Amortization of Premium and Accrual 
of Discount 


“(1) In 
of income, deductions, and adjustments un- 
der this part shall be adjusted to reflect the 
appropriate premium 
the appropriate accrual of discount attribu- 
table to the bonds, 
debentures, or indebted 
ness held by a life insurance company. Such 


shall be 


General—The appropriate items 


amortization of and 


taxable year on notes, 


other evidences of 


amortization and accrual dete 


mined 


“(A) 


ularly employed by 


with the method res 
such 


in accordance 
such company, if 


method is reasonable, and 


“(B) in all other cases, in accordance with 
regulations prescribed by the Secretary or 


his delegate 
“(2) Special Rules 


“(A) Amortization of Bond Premium.—In 
the case of any bond (as defined in section 
171(d)) acquired after December 31, 1957, 
the amount of bond and the 
amortizable bond premium for the taxable 
shall be determined under 
as if the election set forth in section 


premium, 


year, section 


171(b) 


171(c) had been made. 


onvertible Evidences of Indebtedness 
shall the amount of 
on a convertible evidence of 
include any amount attributable to the con 
indebt 


“(B) ¢ 
In no case premium 
indebtedness 
evidence of 


version features of the 


edne sS 
“(c) Life Insurance Reserves Computed on 
Basis.—For 


section 


Preliminary Term 
this part (other 
election of the 


into account as life insurance 


purposes of 
801), at the 
amount 


than 
taxpayer the taken 
reserves with 
respect to contracts for which such reserves 
term 


a preliminary basis 


ot the follow 7 


are computed on 
may be determined on either 


Ing base 5 


“(1) Exact Revaluation.—As if the reserves 
for all such contracts had been computed on 
a net level premium basis (using the same 
mortality assumptions and interest rates fot 
both the preliminary term and the 


net level basis). 
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basis 


premium 


The amount 
this 


“(2) Approximate Revaluation. 
computed without 
tion— 

“AD 


surance 1n 


regard to subsec- 
increased by $21 per $1,000 of in- 
(other than term insur- 
ance) under such contracts, less 2.1 percent 


force 


of reserves under such contracts, and 


“(B) increased by $5 per $1,000 of term 
j under contracts 
which at the time of issuance cover a period 
of more than 15 years, less 0.5 percent of 
reserves under such contracts. 


insurance jin force such 


“If the taxpayer makes an election under 
either paragraph (1) or (2) for any taxable 
year, the basis adopted shall be adhered to 
in making the computations under this part 
(other than 801) for the taxable 


year and all subsequent taxable vears unless 


section 


a change in the basis of computing such 
reserves is approved by the Secretary or 


his delegate 


“(d) Short Taxable Years.—lf any return 
of a corporation made under this part is 
for a period of less than the entire calendar 
year this 
‘short period’), then section 443 shall not 
apply in respect of such period, but— 
“(1) the investment income and 
the gain or loss from operations shall be 
determined, under regulations prescribed by 


(referred to in subsection as 


taxable 


the Secretary or his delegate, on an annual 


basis by a ratable daily projection of the 
appropriate figures for the short period, 
“(2) that portion of the life insurance 
company taxable income described in para- 
graphs (1) and (2) of section 802(b) shall 
be determined on an annual basis by treat- 
ing the amounts ascertained under para- 
graph (1) as the taxable investment income 
and the gain or 


the taxable 


loss from operations for 
year, and 


(3) that portion of the life insurance 
company taxable income described in para- 
graphs (1) and (2) of section 802(b) for the 
short period shall be the 
bears the same 


amount which 


ratio to the amount ascer- 


tained under paragraph (2) as the number 


of days in the short period bears to the 


number of days in the entire calendar year. 


“(e) Transitional Rule for 


Vethod of Accounting 


Ch) 28 method of ac- 
counting required to be used in computing 


Changes in 
General.—lf_ the 


the taxpayer’s taxes under this part for the 
taxable 1958 is different from the 
method used in computing its taxes under 
this part for 1957, then shall 


certained the net those adjust- 


year 


there be as- 


amount of 
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ments which are determined (as of the close 
of 1957) to be necessary solely by reason 
of the change to the method required by 
subsection (a) in order to prevent amounts 
omitted. The 
amount of the taxpayer’s tax for 1957 shall 
be recomputed (under the law applicable t 
1957) taking into account an amount equal 
to 1/10 of the net the adjust- 
ments determined under the preceding sen- 
The amount of 


from being duplicated o1 


amount of 
tence. increase or decreas« 


(as the case may be) referred to in para- 
graph (2) or (3) shall be the amount of the 
increase or decrease ascertained under the 


preceding sentence, multiplied by 10. 


“(2) Treatment of Decrease 
subtitle F, if the 
under paragraph (1) results in 
the amount shall be a 
1957; 


For put 
poses of recomputation 
a decrease, 
decrease in 
that for 
purposes of computing the period of limi 
] refunds or the 


thereof 
the tax imposed fot except 
he making of 
with 
amount of 
overpayment of tax 


tation on t 


allowance of credits respect to such 


overpayment, the such decrease 


shall be 
for 1959. 


treated as an 
No interest shall be paid, for any 
period before March 16, 1960, on any over 
payment of the tax imposed for 1957 which 


is attributable to such decrease 


“(3) Treatment Increase 


“(A) In 
title F 


if the 


General.—For purposes of sub 


(other than sections 6016 and 6655), 
paragraph (1) 
thereot 
this 
Such tax shall be pay 
installments, be 


1960. 


recomputation under 


results in an increase, the amount 
shall be treated as a tax imposed by 
subsection for 1959 
10 equal annual 


March 15, 


“(B) Special Rules 
paragraph (A)— 


able in 
ginning with 


For purposes of sub 


“(i) No interest shall be 
stallment described in subparagraph (A) for 


paid on any in 


any period before the time prescribed in 
such subparagraph for the payment of such 


installment. 


(relating to 
installments) 


Section 6152(« ) prora 


shall 


~ (11) 
tion of deficiencies to 
apply 

“(ii) In applying section 6502(a)(1) (re 
assessment), thi 


lating to collection atte 


installment described in 


treated as made 


assessment of any 


subparagraph (A) sl 


he time pt ribed by such subpara 


such installment 


iv) Except as provided in section 381 


22). if for any taxable year the taxpayer 


tt a life insurance company, the time 


for payment of any remaining installments 
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described in subparagraph (A) shall be the 
date (determined without regard to any 
extension of time) for filing 
such taxable year. 


the return for 


Nothing 


item to 


“(f) Denial of Double Deductions 
in this part shall permit the same 
be deducted more than once under subpart 


B and once under subpart C 


ok 
ANCE 


“(a) 


819. FOREIGN LIFE 
COMPANIES 
United 
\ foreign life 
carrying on a life insurance business within 
the United States, if 
United States business it would qualify as 
a life insurance cx under section 801, 
shall be United States busi 
ness of such company in the 


INSUR 
Carrying on States Insurance 
Business insurance company 


with respect to its 
ympany 
taxable on the 
same manner 
as a domestic life insurance company 


Adjustment Where Surplus Held in 
Less Than Specified Mini 


“(b) 
United States Is 
mum 

“(1) In General 


pany 


In the case of any com- 
described in subsection (a), if the 
unde 


1 \ ey ; 
exceeds the surplus held in the 


minimum determined 


graph (2) 
United States, 


“(A) the 


bility 


ngure para 


tnen— 


policy and othe 
deduction 


805 without regard to this subsection), 


contract lia 


(determined under section 
and 
“(B) the total of the allowable 
section 809 (determined 


without regard to this subsection). 


amounts 


as deductions undet 


shall each be deter- 


excess by the 


reduced by an amount 
mined by 


multiplying such 
investment 


S$O05(c)(1)) 


; s 
vield rate (as defined in section 


For purposes 


A) The minimum figur 
determined by 


total 


multiplying 


insurance liabilities 


business by 


“(1) in the cz ot a taxable vear 
g¢ before January 1, 1959, 9 percent, 


he case ot a taxable vear begin 


December 31, 1958, a percentage 


ar to be determined 


S ans 
and p 


secretary, 1 1 delegate 


and pro 


delegate 


dins taxable 

1S delegate col 

sidet I ntati Such percentage shall 
be computee he 
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numerator of which is the excess of the 
over the total insurance liabilities, 
and the denominator of which is the total 
insurance liabilities. 

“(B) The held in United 
States is the the held in 
the United States over the total insurance 
liabilities on United States business. 


assets 


the 


assets 


surplus 
excess of 


“For purposes of this paragraph and sub- 
section (c), the term ‘total insurance lia- 
bilities’ means the sum of the total reserves 
(as defined in section 801(c)) plus (to the 
extent not included in total the 
items referred to in paragraphs (4), 
and (5) of section 810(c). 


reserves) 


(3), 


“(c) Distributions to Shareholders—In ap- 
plying sections 802(b)(3) and 815 for pur- 
poses of (a), the amount of the 
distributions to shall be the 
amount which bears the same ratio to the total 


subsection 
shareholders 


amount of the distributions to shareholders 
(within the meaning of section 815) of the 
foreign life insurance company as the mini- 
figure for the taxable year (deter- 
under subsection (b)(2)(A))_ bears 
excess of the assets of the company 
total liabilities. 


mum 
mined 
to the 


over the insurance 


No United States Insurance Business 
not 


“*“(d) 


-Foreign life insurance companies 
insurance business within 
the United States shall not be taxable un- 
der this part but shall be taxable'as other 


loreign corporations 5 


Carrying on an 


SEC. 3, TECHNICAL AMENDMENTS 
AND PROVISIONS. 

(a) Credit and Exclusion for Dividends 
Received by Individuals from Life Insurance 
Companies 

(1) Section 34(c) of the Internal Revenue 
Code of 1954 (relating to denial of credit 
for dividends received by individuals) is 
amended by striking out paragraph (1) and 
redesignating paragraphs (2) and (3) as 
(1) and (2), respectively. 
116(b) of 
exclusion for 


Code (re- 
certain 


(2) Section such 
lating to denial of 
dividends) is amended by striking out para- 
graph (1) and redesignating paragraphs (2) 
and (3) as (1) and (2), respectively. 

(3) The amendments made by 
section shall apply to dividends 
after December 31, 1958, in 
ending after such date. 


this sub- 
received 


taxable years 


Section 841 
out 


(b) Credit for Foreign Taxes 
of such Code is amended by 
“811,” in the first sentence, and by striking 
paragraph (1) and inserting in lieu 
following: 


striking 


out 
thereof the 


100 


“(1) in the case of the tax imposed by 
section 802, the life insurance company tax- 
able income (as defined in section 802(b)), 
and”. 


(c) Carryovers 
(1) Section 381(c) of such Code (relating 


to items of distributor or transferor cor- 


porations taken into account) is amended 
by adding at the end thereof the following 
new paragraph: 


(22) Successor Life Insurance Company. 
—If the acquiring corporation is a life in- 
surance company (as defined in 
801(a)), there shall be taken into account 
(to the extent proper to carry out the pur- 
this section and part I of sub- 
chapter L, and under such regulations as 
may be prescribed by the Secretary or his 
delegate) the items required to be taken 
into account for purposes of part I of sub- 
chapter L (relating to life insurance com- 
panies) in the distributor or 
transferor corporation.” 

(2) Section 381 of such Code is amended 
by adding at the end thereof the following 
new subsection: 


section 


pe ses ¢ if 


respect of 


“(d) Operations Loss Carrybacks and Car 
ryovers of Life Insurance Companies 
“For application of this part to operations 
and life in- 
surance companies, see section 812(e).” 


loss carrybacks carryovers of 


(d) Adjustments to Basis 


(1) Section 
Revenue 


1016(a)(3) of the Internal 
Code of 1954 (relating to adjust 
ments to basis) is amended by striking out 
“and” at the end of subparagraph (A), by 
adding “and” at the 
( and by 


B) 
(B) 


end of subparagraph 
inserting after subparagraph 


the following new subparagraph: 


“(C) since February 28, 1913, and before 
January 1, 1958, during which such 
erty was held by a person subject to tax 
under part I of subchapter L (or the 
responding provisions of prior income tax 
laws), ‘to the extent that paragraph (2) 
does not apply,”. 


prop- 


cor- 


(2) Section 1016(a) of 
amended by inserting after paragraph (16) 
the following new 


such Code is 


paragraph: 


“(17) in the 
debtedness 
(relating to 
accrual of 


evide nee Of in 
818(b) 


Case Of any 
referred to in 
amortization of 
discount in the case of life in 
Surance companies), to the extent of the 
adjustments required under section 818(b) 
(or the corresponding 


section 


premium and 


provisions ot prior 
income tax laws) for the taxable vear and 
all prior taxable years;”. 
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(e) Bonds and Other Evidences of Indebted- 
ness—Section 1232(a)(2)(C) of such Code 


(relating to bonds and other evidences of 


indebtedness) is amended to read as follows: 


“(C) Double Inclusion in Income Not Re- 
quired—This section shall not require the 
inclusion of any amount previously includible 
in gross income.” 

(f{) Conforming Changes in Cross Refer- 
ences 

(1) Sections 842, 891, and 1504(b)(2) of 
such Code are each amended by striking 
out “811,”. 

(2) Section 1201 of such Code is amended 
by striking out “802(a),” in subsection (a), 
and by adding at the end of the section the 


following new subsection 


“(c) Life Insurance Companies 
“For 


surance 


alternative tax in case of life in- 


companies, see section 802(a)(2).” 


(3) Paragraph (2) of section 4371 of such 
Code (relating to tax on policies issued by 
foreign insurers) is amended by striking 
out “816” and inserting in lieu thereof “819”. 


(g) Estimated Tax for 1958—In the case 
of any taxpayer subject to tax under sec- 
tion 811 of the Internal Revenue Code of 
1954 (as such section was in effect before 
the enactment of this Act), no addition to 
the tax shall be made under section 6655 
of such Code (relating to failure by cor- 
poration to pay estimated tax) with respect 
to estimated tax for a taxable year begin- 


ning in 1958. 


SEC. 4. EFFECTIVE DATE. 


Except as otherwise provided in this Act, 

this Act shall 

taxable years 
1957. 


the amendments made by 


apply only with respect t 


) 
beginning after December 31, 


WHAT THE LEGISLATORS ARE DOING 


North Dakota .. . \ 


would motor 


senate bill 


require that a vehicle regis- 
tered and operated within the state, or the 
bodily in- 


liability 


thereof, be covered by 
and property 


operator! 


jury liability damage 
insurance or that financial responsibility be 
The act would not apply to motor 
vehicles that are 


federal government. S 


proven. 
owned by the 


B. 148 


State ofr 


Connecticut-Massachusetts . . . The 


following states have proposed legislation 
which would provide for remedies that may 
be had 


organizations tor 


institutions and 
their torts (exceptions, 
provided in each state) 


31; Massachusetts, H 


against charitabl 


Con 


however, are 
ut, S. B 


necti 


Fire Insurance 
New York 


that no fire 
tinction o1 


\n act would provide 
could 


discrimination in the 


insurer make any dis- 


issuance, 
withholding or renewal of a policy or in the 


issuance Or acceptance of an application on 


the basis of race, religion, color, national 


origin Or ancestry of the insured or appl 
having an interest in 


to be insured. A. B. 502. 


cant, or any 
the property 


person 


Insurance Commissioner 
The 
authorized and 
or $100-deductible 


Massachusetts 
commissioner would be 
directed to include a $50 


insurance 
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provision in motor vehicle liability policies 


that are issued under the state’s compulsory 
1551. 


automobile liability security act. H. B 


Life Insurance 
Assemblv Bill 157 


insurers to set up a 


New Jersey 
would authorize lite 
known as 


separate account that would be 


a “variable contract account.” The liabili- 


account 
distinguish 


ties and investments of such an 
would be 


able 


ot the 


required to be clearly 
from other liabilities and investments 


insurer. 


Taxation 


Connecticut uld require 
domestic insurers 

the total net direct 
and the total net d 


rect 
received by ne msurel ct 


annual tax on 
annuity considerations 
premiums that are 
ring the calendar 
' 
jlicies and 


located 


year next preceding trom p 


wuinuities written property 


isks 


43 


within the state. S. ] 


Provision would be 


the director of 


Nebraska 


made for the retaliation, by 


insurance, of any licenses, tees or taxes in 


the aggregate and any deposit requirements, 


fines, penalties or other obligations or re 


strictions that are imposed by the laws of 


state or foreign country upon the 


insurers, their 
this state. L 


another 


agents or representatives of 


B. 113 
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Misconstruction of Insurance 


In construing insurance contracts, the courts should apply the same 
principles as are applied to other negotiated instruments. The courts 
should not make a contract for the parties. In this article Mr. Kuvin 
discusses the effect of legislation and judicial construction on insur- 


ance policies. 


He is professor of law and director of insurance law 


training programs, School of Law, University of Miami (Florida). 


insurance policy 


A* 4 CONTRACT the 
+ is the 


most widely utilized legal docu 


Every transaction involves its use. 
butcher, the baker, the 


those not in 


ment 
The 


maker 


candlestick 


and even a trade, pro 


fession or business are parties to insurance 


policies. Every type of activity devised by 


man has somie torm of imsurance coverage, 


either direct or incidental It is common 


knowledge—and has become a trite saying- 


that persons are insured from the cradle to 


the yrave, and can be and are insured ror 


every intervening transaction 
However, 


misconstrued contractual instruments in the 


insurance policies are the most 


legal svstem We are not reterring to the 
“insured” 
phrase 


inability of the 
“complicated legal” 
contracts. We refer to the 


much bemoaned 
to understand the 
ology of thes¢ 
qualified sources of legal interpretation, such 
] Our 


— adopting as 
major premises (1) 


courts 
that 
that it is the 


function of ¢ 


courts 
Insurance 
established 


mistruction of con 


policies 
are contracts, (2) 
law that the 
tracts 1s primarily to ascertain the inten 
tion of the parties and enforce such intentions, 
‘and 


interest 


(3) that insurance policies are aleatory 
are transactions affecting a public 
and (4) that a rule of law is 
should logically be, but 


founded on 
that 
rule of law no 


reason, as all 
where the reason for the 
longer exists, the rule of law should cease 
to be have 


the assumptions and misconstrued insurance 


eltective disregarded all of 


policies to the extent that they have violated 


one of their most adhered to 


1 Dependent on a contingency 

2 J. M. Clark, Social Control of Business (2d 
Ed., 1939), p. 100. See, also, Home Building & 
Loan Association v. Blaisdell, 290 U. S. 231 
(1934) 
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precepts to 


that the courts will not legislate, 
they 


the effect 


nor will make contracts for 


would be in 


parties, 
since to do so violation of 


our fundamental concept of democracy. 


Since the with 


it the power 


power to enforce carries 
to interpret, the legal concept 


come to include “not 


itself, but the entire 


of a contract has 


merely the agreement 
body of law guarding its interpretation and 
enforcement so that official control becomes 
contract itself.” 
private volition 


obscured 


an integral part of the 
The degree of control ovet 
thus exercised 
by the fact that the courts habitually speak 


task of 


IS In sOme measure 


of “interpretation,” even if their 
enforcing a contract has led them far beyond 
a mere determination of the meaning of the 
symbols of expression used by the contract- 
the fiction that it 


intention of the 


ing parties To be 


sure, 
's merely carrying out the 
parties has enabled many a court to achieve 
could not 


have been attained had the court been con- 


socially desirable results which 


scious of its own processes. But it is also 
true that the use of the symbol or the 
frequently 
‘ourt from clearly articulating 
with the 


device of “interpretation” has 
prevented the 
decision, 


the policy bases of its 


result that its actual rationale in many in- 
stances has never been adequately discussed 
in the market place nor rigorously tested by 
caretul field research This observation, if 
contracts generally, is most 
validly to the attitude 


toward and Its misconstruction of insuratice 


true as to 


courts’ 


applicable 


policies 
3 Corbin on Contracts (1951), Secs. 534, 561, 


distinguishing between interpretation and con- 
struction 
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insurance contract? Has the court indicated 
any awareness of the custom and usage, the 
history of development, the adhesive charac- 


teristics of the instrument, the political, eco- 
nomic or social forces which have created 
and developed the insurance business and 


these contracts of insurance? Or, has the 


Policies court in its desire to adhere to precedent, 


that ancient “crutch” of authoritativeness, 
overlooked its function to interpret intent 


By HERBERT A. KUVIN by misconstruing policies, in that it zealously 


interprets and does not attempt to recon- 


er struct any other type of contract: 
o1d arbitrariness ; 

f « Dlnistanel eolil Some basic fundamentals of law relative 
© < ena Ol Ill order tO aVOTd 1 

; interpretation of contracts, other than 
disappointing the litigants in their reason : ; - 
; isurance policies, may be effectively set 
e «deci ' 11 


able expectations and make futu 1 
his point, since all authorities agree 


I 
1 
} 


sions predictable, has » look, whenever 


ix1omat 
possible, to the facts of general business 


te rvs 
experience and understanding Their ex interpretation 


perience with implied con has helped 
courts to 1 ‘ * task of interpreting 


and enforcing an contract 1 


] 


1] } 
lly differen Che meaning 


fundamenta 
n ¢ }] 
viven Oo all expression Ol] 


] 
lal 


irac ent 1s ( id by 


pli i 


As distinguished from implied intention of Villiam 
the parties, which seems to be the courts’ most S. 340 
useful instrumentality in its misconstruction See footnote 8 
fault Northwestern M ] Insurance Com 
1 Corbin on Contracts (1950). Sees 18-1! many v. Gridley. 1 l S. 614: Hospital for the 
work cited at footnote 3, Sec. 562 omen of Maryland lnited States Fidelity 
Division of Labor, as paraphrased in ir Guaranty Company, 177 Md. 615, 11 A. 2d 
sons, Structure of Social Action (1949), p. 311 o7., 128 A. L. R. 931 
Cheshire and Fifoot Law of Contract (3d ‘ Pawtucket Amusement 
Ed., 1952), p. 115 pany, 5 193, 155 A. 578, 77 A. L 


‘William Lindeke Land Company v. Kalman, Ex Parte , 161 S. C. T7, 159 S. E. 492 
190 Minn. 601, 252 N. W. 650, 93 A. L. R. 1393 Davison Von Lingen, 113 U. S. 40 


Misconstruction of Policies 





It is not the function of the judiciary to 
look outside of the instrument in order to 
ascertain the intention of the parties, and 
then carry out that intention regardless of 
whether the instrument contains language 
sufficient to express it. Their duty 
is to find out what was meant by the lan- 
guage of the instrument. Therefore, the 
courts’ primary function, duty or objective 
is to ascertain the meaning and intent of 
the parties as expressed in the language 
used by them in that instrument.“ The 
courts are not concerned with what was in 
fact the real intent of the parties. The only 
question for determination by the courts is 
what is the expressed intent of the parties 
as gathered from the four corners of the 
instrument itself °—not what occurred after 
the contract was entered 
tention of the 
for the 
make a contract for the parties.” 


sole 


into, not the in- 
and not their 
courts have no 


parties imter- 


right to 
Neither 
can the courts, under the guise of interpreta 
tion or construction of a contractual obliga 


pretation, 


tion, make a contract or create an obligation 

which the parties themselves did not make 

or create." 

rule of 

liberal construction justifes the creation of 
they did 

imposition 


Neither abstract justice nor the 


a contract for the parties which 


not make themselves, or the 
upon one party of an obligation not intended 
to be nor The 


courts cannot make a better contract for the 


assumed assumed by him.” 


parties than they themselves made”™ nor re 


write contracts because they operate harshly or 
one of the 


inequitably as to parties,” nor 


% Sand 
213 U. S 


Filtration 
360, and cases 
American Jurisprudence 
pressed intention cannot be permitted to vary 
the express intention: Coal River Collieries v 
Eureka Coal &€ Wood Company, 144 Va. 263, 132 
S. E. 337 

1% Hutchinson v 
65 

% Parker-Washington Company Vv 
Chicago, 267 Ill. 136, 107 N. E. 872 

" Express Cases, 117 U. S. 1. It cannot add 
a new warranty Olson v. Port Huron Live 
Stock Association, 18 Mont. 392, 45 P. 549. It 
cannot interpolate terms and conditions. Hayes 
v. O’Brien, 149 Ill. 403, 37 N. E. 73. Nor will it 
make a contract not intended by the parties at 
the time the contract was made. Spry v. Wil- 
liams, 82 Iowa 61, 47 N. W. 890 

* Collins v. Northwest Casualty Company, 180 
Wash. 347, 39 P. 2d 986; McQuillan v. Mutual 
Reserve Fund Association, 112 Wis. 665, 87 
N. W. 1069, 88 N. W. 925. Nor can it be in- 
fluenced by the fact that a hardship will result, 
Michigan Pipe Company v. Michigan Fire € 
Marine Insurance Company, 92 Mich. 482, 52 
N. W. 1070 

”% Green County, Kentucky v 
U. S. 582, Kupfersmith v 
Company, 84 N. J. L. 271, 
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Corporation v. Cowardin, 
cited in note 17, 12 
748, Sec. 227 Unex- 


Rose, 262 N. Y. 381, 187 N. E 


City of 


Quinlan, 211 
Delaware Insurance 
86 A. 399 


Neither abstract justice nor the rule 
of liberal construction justifies the 
creation of a contract for the par- 
ties which they did not make them- 
selves, or the imposition upon one 
party of an obligation not intended 
to be assumed nor assumed by him. 


interpret the agreement as meaning some- 
thing different from what the parties in- 
tended, as expressed by the language they 
saw fit to use or adopt.” The courts can- 
not disregard words used * nor insert words 
not Neither can they substitute 
words for those used * where the language 
is plain and understandable. 


used.” 


Even when the language is obscure, im- 
ambiguous, certain legal prin- 
ciples apply which are aids to interpretation, 
but are not and were intended as 
devices for making new contracts or creat 
none was 
Agreements 


perfect or 
never 


ing obligations where ever in- 
tended to be made or assumed.” 
that are inarticulately drafted or 


which is 


contain 
language obscure, imperfect or 
ambiguous are always open to interpreta 
tion.” In such established 
interpretation as devices for the ascertain 
ment of the intention of the parties are 
invoked to determine the 
meaning.” The most usual and natural im 
port is to be given to the 


cases, rules of 


resorted to or 


instrument or 


evidence of the contract. To resort to rules 


* Prange v. International Life Insurance Com- 
pany of St. Louis, 329 Mo. 651, 46 S. W. 2d 523 

21 Farber v. Mutual Life Insurance Company of 
New York, 250 Mass. 250, 145 N. E. 535 

2 Harrison v. Fortlage, 161 U. S. 57 

Delaware & Hudson Canal Company v. 
Pennsylvania Coal Company, 8 Wall. (U. S.) 
276 

24 Martin v. Travelers Insurance 
Mo. 411, 276 S. W. 380 

*% Jofie &d Menkowitz v. Niagara Falls Insur- 
ance Company, 116 Md. 155, 81 A. 281: Land- 
wehr wv. Continental Life Insurance Company, 
159 Md. 207, 150 A. 732; Metropolitan Savings 
Bank of Baltimore v. Murphy, 82 Md. 314, 33 
A. 640 

* Delaware & Hudson Canal Company v 
Pennsylvania Coal Company, cited at footnote 
23: Pierce-Fordyce Oil Association v. Warner 
Drilling Company, 187 S. W. 516 (Tex. Civ 
App.) 

*™The use of a 


Company, 310 


term susceptible of two or 
more meanings does not necessarily make the 
meaning of the sentence in which it appears 
ambiguous or doubtful so as to afford an op- 
portunity for judicial construction. Re Robin- 
son, 101 Vt. 464, 144 A, 457. 75 A. L. R. 59 
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of construction would be to substitute prob- 


able conjectures (which are more the courts’ 


idea of the contract, rather than the parties’) 
in place of evidence that is direct and un- 
alterable.* It is only where the language of 
a contract is ambiguous, uncertain and sus- 
ceptible to more than one construction that 
a court may, under the well-established rules 
of construction, interfere to reach a prope 
construction and make certain as to that 
which in itself is uncertain, namely the in- 
tention of the parties.” 


The rule of strictisstmi juris is a stringent 
liable at times to work a practical 
injustice, and it ought not to be extended 
to contracts not within its reason.” 


one, 


Where there is simply no manifestation 
of intent as to some matter, the deficiency 
cannot be remedied. In such there 
is no room for the interpretation of doubtful 
or questionable intent because there are no 


case, 


words expressing or inferring such intent.” 


Where parties intend a writing to be the 
memorial or integration of the con 
the writing embodies the contract and, 
accordingly, the interpretation of the con 
msists of the 


sole 
tract, 
tract c interpretation of the 
writing 


to the 


and must be interpreted according 


legal import of its terms 


he parol evidence rule does not permit 
that 
vary or contradict a written contract in the 
fraud or 
an appropriate 


the admission of evidence may alter, 


mistake, but only in 
that 


where the contract has 


absence of 


action in regard, and 


especially been re 
duced to 


ment IS 


writing and such written 
intended to he 


between the parties 


Wistru 


agreement 


It has been said that words and terms 


employed in contracts are the servants and 

’ Valentine v. Shepherd, 19 Ariz. 241, 168 P 
643: Benjamin v. McConnell, 9 Ill. 536 
v. Williams, 8 Mass. 162 

‘Gans v. Aetna Life Insurance 
N. Y. 326, 108 N. E. 443; Griffin v. Fairmont 
Coal Company, 59 W. Va. 480, 53 S. E. 24 

’ United States Fidelity & Guaranty Company 
v Golden Pressed & Fire Brick Company 
United States Fidelity & Guaranty Company 
. U. 8.), 191 U. S. 416, 48 L. Ed. 242, 24 S. Ct 


Sumner 


Company, 214 


l 
149 


' Marcelle v. Sol & S. Marcus Company, 274 
Mass. 469, 175 N. E. 83, 74 A. L. R. 1012 

* Schwab v. Getty, 145 Wash. 66, 258 P. 1035; 
Taylor v. Riggs, 1 Pet. 591 (U. S.); Spooner 2 
Phillips, 62 Conn. 62, 24 A. 524: Hutchinson v 
Ross, cited at footnote 15 

3 Van Ness & Wife v. The Mayor, Washington 
and the U. S8., 4 Pet. 232 (U. S.); 
Boston Marine Insurance 
419 (U. S.) 

‘Spooner v, Phillips, cited at footnote 32 
Hutchinson v. Ross, cited at footnote 15. See, 
12 American Jurisprudence 757, Sec. 233 


Graves V 
Company, 2 Cranch 


also, 


Misconstruction of Policies 


not the masters of an intent; that they are 
to be interpreted so as to subserve, and not 


5 


to subvert the intention of the parties.* 


Words of art or words connected with a 
peculiar trade are to be given that meaning 
attached to them by experts in such art or 
unless it appears that they 


trade, clearly 


were used in a different sense.” 


In the absence of a contrary intention, 
clearly appearing in the instrument,” where 
words or terms that have a definite legal 
meaning and effect are knowingly used in 
a written instrument, the parties thereto 
will be presumed to have intended such 
have their proper legal 


words or terms to 


meaning and effect. 


Important Rules of Law 
as to Contract Interpretation 


this paper, we 
rules of law 
com- 
and 
become a part 


For the purposes of now 


come to the most important 
contract interpretation. It is 
that the statutes 
the settled law of the land 
ot the contract at the 
made, and must be 


as to 
monly held existing 
time a contract is 
read into it just as if an 
effect 
An agreement which vio 
lates a provision of a constitution or of a 
constitutional 


express provision to that were in 


serted therein 


statute, or which cannot be 
performed without violation of such a pro 
illegal void.” It is the 
f the 


| 
what agreements and acts are 


and 


vision, is 


prerogative egislature to declare 


contrary to 


the public policy of the state. 


When the contract of 


complete, it is customat 


nsurance is finally 


ily embodied in a 


formal written instrument termed a “policy 


Chis instrument merges con 


Danielson v. Bank of Scandinavia, 201 Wis 
230 N. W. 83 

Lemm 1 Land and Cattle 
pany, 217 Cal. 474, 19 P. 2d 785: Chandler v. 
Georgia Theatre Company, 148 Ga. 188, 96 S. E 
226; Chism v. Schipper, 51 N. J. L. 1, 16 A. 316 
Breedin 1 Smith, 126 S. C. 346, 120 S. E. 64; 
Rockefeller 1 Merritt, 76 F. 909 (CA-9) 

Moran v. Prather, 23 Wall. (U. S.) 492 
American Law Institute Con- 
tracts, Vol. 1, See. 235 

Langley 2 
Rothschild v. Weinthel, 191 Ind. 85, 131 N. E 
917: work cited at footnote 36, Sec. 23 

‘12 American Jurisprudence 769, 772, Sec 
240: Connecticut Mutual Life Insurance 
pany v. Cushman, 108 U.S. 51 

‘12 American Jurisprudence 652, Sec. 158 

” Buck 1 Walker, 115 Minn. 239, 132 N. W 
205: Workmen’s Compensation Board v. Abbot, 
212 Ky. 123, 278 S. W. 533; New Amsterdam 
Casualty Company v. A. Wirtz Transportation 
5 Ohio Ops. 80, 20 Ohio L. Abs. 309 


Stillwater Com- 


Restatement, 


Owens, 52 Fla. 302, 42 So. 457: 


Com- 


Company, 
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temporaneous parol agreements touching the 
transaction. Upon accepting it, the insured 
is conclusively presumed, in the absence of 
fraud, to all of its 


terms.” Phe considered in 


to have given his assent 


Same tactors 


contract law—such as offer and acceptance,’ 


necessity of existence of subject matter of 


contract,“ capacity of parties," consideration,* 


delivery and legality must all exist be 


fore the contract can be considered to be 


effective between the parties. It is true 


not always 
and often 


that each of these elements may 


be simple in provision but may be, 


are, circumscribed by conditions precedent, 


subsequent and concurrent, or may be 


limited by contemporaneous incidental o1 


preliminary agreements which go to. the 


time when, or the conditions under which 


any one ~ the elements shall be considered 


agreements 


are ancillary to, but not to be considered 


as being complete hese side 


the final contract of imsurance 


Chey 


) any one or a group of the elements 


contract is aleatory may 


should not be considered as 


ts and obligations of tl 


igreement, because 


he final 


a co ract between the 
oat 


rolit 
nat 


Mrovisiotl 
provi ! 
covenant Wi 5 are 


he respective » indicate 


obligations 4 o be col 


m as coming into being, unless 


intil these preliminary situations have 


complied with and have occurred 


] 


relate and pertain to negotiations 


creation ol 


served 


fiectiveness 


Once 


forman 


and 


such 


itself 


Che insurance policy is termed an 


contract, in contradistinction t 


com 


loa ’ Aetna Life Insurance Company, 
144 N. C. 232, 236. 56 S. E. 915: Wilson v. Life 
Virginia, 155 N. C 73 
Distributing Corporation 1% 


Insurance Company of 
71 S. E. 79: State 
Travelers Insurance 
S. E. 2d 377 

Ulledalen v. United States Fire Insurance 
Company, 74 N. D. 589, 611, 23 N. W. 2d 856 
867, 868: See Prosser The Making of a Con 
tract of Insurance in Minnesota,’’ 17 Minnesota 
Law Review 567 


“ Mallard v, 


Company, 224 N. C. 370, 30 


Hardware Indemnity Insurance 
Company of Minnesota, 30 Automobile Cases 
1001, 216 S. W. 2d 263 (Tex. Civ. App.) 

‘* Anderson, Vance on Insurance (3d Ed., 
1951), Ch. 3 


mutative” contract under which each of the 
parties is supposed to give the equivalent, 
In an 
insurance transaction each party must take 
The insurer takes the risk of being 
compelled, upon the happening of the con- 
tingency, to pay the sum agreed upon. The 
takes the risk of with the 
amount required as premium if the happen- 
occur. It held that 
insurance is a business affected with a public 
Chis is the justification for the 


either in obligation or performance. 


a risk, 


insured parting 


ing does not has been 
interest 
stringent regulatory laws in every state and 
federal However, the fact that 
affected 


terest does not justify the 


some acts 


it is a business with a public in 


courts in treating 
rently 


the insurance contract diffe 


| I 


trom con 


other transactions. 


tracts whic ipply te 


Regulation 
Many 


economy of the 


as vital to the 
and affect as many 
Banking, public 


other businesses are 
country 
s as does insurance 
utilities, motor cat manufacturing, farming 
and transportation or communication are all 
within the 
affect the 


ilated either by 


category of businesses which 


public interest. “hese businesses 


reason of their direct 


with monetary considerations, or by 


reason of the fact that they are 


] 


quasi! 


monopolies The insurance business is of 


neither classification. It is not monopolistic, 


but highly competitive; it is not directly 


concerned with the monetary svstem of the 


country It came under the ordinance of 


state regulation because it was growing to 


such extent that virtually every person ot 


manner affected 
into eltect, 


reyanization Was Im some 


by it. Regulatory authority came 


] 


unde: anthor f the police powel 


protect the welfare ot 
1853, stated that 
that he 


read ught to be framed 


Leonards 
policy oug! framed 
TUNS Cal 


Insurance Company, 
American Jurispru- 


Klein v. New York Life 
104 U. S. 88: see 
dence 141, Sec. 126 

" Willingham v 
S. E. 117, 118 


"Such as 


also 29 
Smith, 151 Ga. 102, 103, 106 


interest existence of 
work cited at footnote 44, at 


insurable 
property, ete. See 
p. 144 

"Such as payment of 
with application; insurance not effective unless 
policy actually delivered and accepted: cover 
note to bind coverage until the policy is issued 
and delivered ‘good health’’ clauses in life 
insurance applications: ete 

"German Alliance Insurance Company Uv 
Lewis, 233 U. S. 389: O’Gorman & Young v 
Hartford Fire Insurance Company, 282 U. S 
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premium in advance 
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* 
“A policy ought to be so framed that 
he who runs can read. It ought to be 
framed with such deliberate care, that 
no form of expression by which, on 
the one hand, the party assured can 
be caught, or by which, on the other, 
the company can be cheated, shall be 
found on the face of it.”—Lord St. 
Leonards in an English case, 1853. 

° 


| 
that no torm 


hand, 


such deliberate care, 


by h, on the 


wit] 
expression one 
by whic 


company can be cheated, 


assured can be cau; 


othe r. the 


party 


on the 


hall be found on the face of it 


Our courts have expressed the same atti 


tude toward insurance contracts Chey 


deplored the fact that such contracts were 


me-sided instruments They were not the 


result of negotiations, but Were documet ts 


had them 


their at and the assured 


that mp. 


f adhesion 
ared by 


also con 


be unabl 
istruments 
he develop 


irance | of which the 


judicial as commor 


evidence 


ce 


gerald, 4 *. 484, 516 
Cranch (U. S.) 29 (1810) 
Woods, 6 
follow 
¢ Company of 
Mich. 385, 1 N. W 
Insurance Company, 
68 N. Y. 434 (1877) some condition 
‘couched unseen in the jungle of printed matter 
vith which a modern policy is overgrown 


Anderson 2 Fit 
Fry, 6 
Varyland Insurance Company v., 
j 


(T S.) 29 (1810) at pp. 45 and 
( 


Yeaton 2 


The American Insuran 


Chicago, Illinois v. Stoy, 41 


877 (1879): Van Schoick 1 


Misconstruct'on of Policies 


Stringent regulation of insurance was con- 
sidered necessary on account of the peculiar 
characteristics of the insurance contract. In 
the early days of 
(about 1850), 
doubtedly visited upon the insured through 
that 
modes of 
other 


insurance supervision 


many hardships were un 


rules of law arose 


nth century 


the operations of 
out of the eighte¢ 

living, thinking, doing 
conditions which had eithet 
modified. 


business and 
ceased to exist 
rreatly Some of the 
numerous that with the 
intent to aid the insured and to protect the pub 
and vexa 


ir had been 


laws were enacted 


lic were undiscriminating, unwise 


However, for the most part, these 


tous 


legislative enactments had been wisely con 


ceived and did actually remedy deficien 


cies of the common law (as it then existed) 
and tended to 


ipparent fraud, if not actual fraud, upon the 


promote justice and prevent 


ap] 
public 


the business insurance grew, it was 


natural 


only 


basis 


tional 
merce \s 
tended mor 


ment it 


nee 
cited at footnote 44, at p. 14 
Patterson, The 
ie United 

Patterson, Essentials of 

1957), Ch. 1 

‘Companies such as Prudential Life Insur 
ance Company of America, Lumbermens Mutual! 
and the others of the Kemper Group and others 


Work 
See E. W Insurance Com 


(1927). and E 


Law (2d 


ssioner n ti sfates 


insurance 





By reason of the development of insur- 
and the widespread effect upon both 
the contracting parties and the economy ot 
the country, it is time to take a look at the 
attitude of the courts concerning this particu 


ance 


lar contractual transaction and the rules of 
law and their application thereto. 


The courts are still applying the principles 
of law to insurance 
induced by the 


which 
conditions that existed in 
century. By reason of the 
peculiar circumstances which formerly existed 


contracts were 


the eighteenth 


under which the contract was made, that is, 
the fact that its terms invariably 
chosen by the insurance company without 
consultation or negotiation with the insured; 
with the necessarily numerous and limiting 


were 


conditions that are always inserted in these 
resorted to 
the two primary concepts and philosophies 


particular contracts, the courts 


of application of rules of construction, (a) 
that shall be taken and 
most strongly against the one using 
and the 
of the 


construed 
them, 
insured should be given the benefit 
doubt,” and (b) that a contract of 
shall be construed if possible to 
prevent a forfeiture or avoidance of liability 


“ 


words 


insuranc¢ 


of the insurer 


Because insurance affects the public so 
intimately, it has become subject to regu 
latory legislation that is more stringent than 
that applying to banks, utilities or any other 
In the 


centuries the 


eighteenth and 
ability of 


regulated businesses. 
nineteenth persons 
to read and write, even when concentrating 
abilities, rarity 


vith a high school diploma 


on either of these was a 
Now, a person 
(which presumes the person has had a very 
and 
is reasonably able to read and comprehend 
that print), has difficulty ob 


taining employment 


good fundamental general education( ?) 


which is in 
because the college 
diploma now is the prerequisite for consid 


eration or an indicia of qualification. It must 


be assumed that with compulsory education 
that the 
understand 


in most jurisdictions to age 16, 


avera person can read and 


read if such undertakes to 


The 


tion in this country is at an all-time high, 


what is person 


read literacy quotient of the popula- 


% Delancy v. Rockingham Farmers Mutual 
Fire Insurance Company, 52 N. J. 581, 590 
(1873); Gould Morris Electric Company v. At- 
lantic Fire Insurance Company, 6 Fire and 
Casualty Cases 773, 229 N. C. 518, 50S. E. 2d 
295 (1948): 44 Corpus Juris Secundum, Sec. 297 

*45 Corpus Juris Secundum, Secs. 473, 587, 
589: National Fire Insurance Company of Hart- 
ford, Connecticut v. Munger, 106 S. W. 2d 10 
(Mo. App.): Williams v. Metropolitan Life In- 
surance Company, 139 Va. 341, 123 S. E. 509; 
Gould Morris Electric Company v. Atlantic Fire 
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and compared to all other countries it is the 
enviable goal to which to aspire. Consider- 
ing the toward education, and the 
prognosis as to the educational requirements 


interest 


and facilities of colleges and universities, it 
is fair to postulate that the literacy quotient 
of the general public will be much higher in 
the future. 


Thus, one reason relied upon by the courts 
in the establishment of its rules of construc- 
tion—that policies are contracts which the 
insured is not able to read because of the 
illiteracy of the 
existent 


insuring public—is non- 


Just as an example of the courts’ attitude 
toward insurance and the insur- 
ing public, with consideration to the circum- 
that 


contracts 


stances existing at time, one court 


stated 


When the 


plained that he 


premium payer com- 
had been defrauded, it was 
not, in the opinion of the Legislature, a suf- 
ficient that, if he had 
taken time enough, had eyes 


answer to say been 
Wise enough, 
good enough, and had been reckless enough 
to use them to read the mass of fine print, and 


had 


full forces 


scholar enough to understand its 
and effect, he would 
alarmed, and would not have been decoyed 
Men have 
a right to be dealt with with some regard for 
the state of mind and body, of 
and business in which they are known ac- 
tually to Whether they ought to be 
what they are, or not, the fact is that, in the 
present condition of society, men in 


been 
been 


have 
into the trap that was set for him. 
knowledge 
exist. 
general 
ind understand these insurance 


Whether it be reliance upon the 
representations of the 


cannot read 
documents 
companies’ agents, o1 
want of taste for literary pursuits and criti 
cal exegesis, or defect of legal attainments, 
or press of business, or fatigue of daily labor, 
or dislike of insurance typography, what 
the fact is that, under 


the ordinary circumstances 


ever the cause may be, 
of the present orde) 
of things, these documents are illegible and un 
intelligible to the generality of mankind.” 

reason for the rule that 
the courts will assume an attitude that when 


an insurance contract construed, it 


Thus we have the 
is to be 


Insurance Company, cited at footnote 55; see 
cases cited to note 16, 29 American Jurispru 
dence 181, Sec. 166. 

* A very. seriously debatable presumption, ac- 
cording to all of the furor being generated 
about the schools’ failure to teach the ‘3 Rs,"’ 
and the methodology and subject matter of 
instruction in the elementary and _ secondary 
school systems of the country. 

8 Doe, J., in Delancy v. Rockingham Farmers 
Mutual Fire Insurance Company, cited at foot 
note 55. 
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When the reason for the rule of law 

ceases, the rule should be discarded. 
3s 


construed most strictly against the 
and, 


most 


must be 


company because of the illiteracy of 


man, favorably toward the insured to 


avoid forfeitures 


Now, we will consider another example of 
this attitude and philosophy, this 
the English 


common law principles as 


time by 


courts from which we derive 


oul to construc 


tion of insurance polices as well as the cri 


rights, 


teria for determination of the relative 


liabilities or obligations of the parties to 


such a contract 


As Lord St 


Leonards 
Fitzgerald, (1853) 4 H 
policy 


ought ) » framed, that 


»>TrUuUNS Can rea 


Obviously, the cot 


insurit yublic 


quired insurance 


and drafted that literate public shoul 


illiter 


also that sucl 


Pron 
[1933] A. C. 240 (1932) 
"The shorter working 
the shorter shop and hours of the mer 
chant, the use of and agitation for permanent 
establishment of daylight saving that 
the extra leisure could be used in more day 
light, are all proofs that the generality of man 
kind is heading toward more and more time 
for fun in place of the long, fatiguing labor 
efforts of the past Even the farmer, ex 
cept in very special individual situations, with 
mechanical aids has attained the same relative 
amount of leisure time 

Refer to any statistics of the 
ind sale of books of all kinds, the increase in 
library circulations, the increase in adult and 
evening educational enrollments, as well as 
subscriptions to correspondence courses on al 
most all subjects and topics 

See footnotes 49 and 53 

>For a detailed account of 
ments, see Patterson, The 
in the Untted 
Essentials of Insurance 
Sec. 4 


incial Insurance mpany 


hours of employees 


store 


time so 


lous 


publication 


these 
Insurance 


develop 
Commis 
(1927), 


Lau 


Secs. 40-42; 


(2d Ed 


sioner States 
Patterson 


1957), Ch. 1 


Misconstruction of Policies 


In addition to the high literacy quotient 
of the public, the greater amount of leisure 
time for the business and working people,” 
“the present condition of society” and the 
“ordinary circumstances of the present order” 
have made these contracts intelligible to the 
generality of mankind 


Since the individual’s qualifications and 


status in intelligence, literacy and leisure 
from economic endeavors have changed for 
the better, and the trend and desire (if not 
“lust’”) for literary pursuits has increased,” 
what has happened in the interim to the in- 
surance business and the insurance policies? 

Since insurance is a business affected with 
a public and 


legislature has cnacted supervisory and reg 


interest, each state territorial 


ulatory laws relative to this business.” These 
statutes apply to the solvency and liquidity 
ff the insurance companies,” protect the 
policyholders’ interest, and the incorporation 
and licensing of dé ic, f alien 


nsure 


statutory 


such as the 


Insurance Policy.” 


1 


icy forms and 


and 


Statutory 


ABA 
Policy 
Vols. 1 and 
California, Sec 
Massachusetts, Sec 


A references as 
Section on Insurance aw Insurance 
(1941 and llowing) 
also, New York. Se 168 
1; Illinois, See. 66.1072 
99: and others 
Life Insurance Policies grace 

mium payments ncontestable 
contract ¢ misstatement of age 
provisions: nontorfeiturs 
newal rights 
other provisions 
Accident and Health Policies 
the developmental and investi 
contract has been subject to 
lative to noncancellability 
premium payments 
ture: fraudulent and 
Liability Insurance 
to injured persons by direct action 
third-party actions, or garnishment 
ngs: omnibus provisions, etc 

(No citation of 


made here 


{nnotations 


17 


period; pre 

entire 
dividend 
reinstate re 
noncancellabilitys and many 


clauses 
iauses 


benefits 


While still in 
this 
action re 
periods 
renewal options: nonforfei- 
misleading practices; etc 
imposition of liability as 


gational era 
sucn 


grace 


statutes 
proceed 
sample statutory 
because it is very 


reference is 
Simple to obtain 
by the examination of any state enactment as 
t provision, and most states are now 
recodifying or revising their 


o specific 
in the 
insurance laws.) 


process of 
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Many 


regulatory 


have either statutory ot! 


that 


States 


which provide 


provisions 


policies which contain printing of a_ type 


smaller than a stipulated specified size shall 


be unenforceable.” It has been facetiously 


remarked that the insurance companies in 


policies “gives it to you with the large 


and takes it away with the small 


Unfortunately, such witticisms have 


a tendency to become common expressions 


of which courts eventually take judicial notice 


and which are used to militate against 


companies It was the adoption o 


common expressions which induced o1 


voked many legislatures to provide 


allowable in 


whether sucl 


minimum size of type 


policies Today, 


provisions actually exist in any 


the Insurance Commissioner has 


over the torm, contents and con 


substance of policies intended to be 


and actually used in that jurisdiction by 


: 
reason of the statutes whic 


authorize re 
isal | polic he C 

tusal Of approval of any policy if the mn 
finds 


“ine quitable 


miussionel that any provision 1s 


unjust, deceptive, or likely to 


mislead policyholders.” These laws are 


enforced effectively by requiring that prior 


use of a policy form in that particu 
a copy of that 
official.” Chere 
that this 


form must be approved by such oth 


ate, the insurer must file 


form with the supervisory 


is usually the further requirement 
policy 
with sucl 


cial, or that it remain on file 


official for a specified period of time before 
this method 


policy 


it can be used in that state By 


and procedure of examination § of 


forms by the = supervisory 


determined whether the laws of 


ticular state as to the contents, 


SIZ ot and all othe 


printing 


Virginia Code, 1950, Secs 
disadvantageous provi 


* See, for example 
38-39 In some States, 
sions of accident and health policies are re 
quired to be printed in bold-face type New 
York Insurance Law, Sec. 164: 29 American 
Jurisprudence 144, Sec. 128 

* For example, New York, Sec. 154(1)(4), as 
amended in 1951; also Chs. 629, 630 and 631 of 
Florida Statutes. See, also, Patterson, Hssentials 
of Insurance Law (2d Ed., 1957), p. 38; work 
cited at footnote 44, at p. 45; 29 American 
Jurisprudence 62, Sec. 25 

* This applies to all forms of riders, attach 
ments or supplements to policies themselves 

*® A business affected with a public interest 
has been defined Y the equivalent of 
subject to the exercise of the police power’ 
Nebbia v. People of State of New York, 291 
l S. 502. 533; Stacquadanio v. Department of 
Health of City of New York, 285 N. Y. 93, 32 
N. E. 2d 806 (1941) This police power, how 
ever. is not unlimited, but is subject to review 
by the courts and may be held indefensible and 
arbitrary if it has no relationship to public 
safety, health and morals Lawton v. Steele, 
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policy statutory provisions are being com- 


plied with. 


\ business that has such stringent and 


detailed regulation of each and every aspect 
of its business not only with the public but 
also as to its own internal affairs, must be 


deemed to be a business not only affected 


with a public interest but is affected by the 


public interest 
W here 


tory 


there constitutional or statu 


govern as to what 1s 


Where the 


a Part ticular 


provisions, \ 


the lic policy lawmaking 


power speaks on subject ove 


1 


has constitutional 
li 


which 1 power to 


late, public licy in such a case is 


the statute enacts CC have no 


t 


ourts 
o ignore or set aside a public policy es 


tablished by the legislature 


to ascertain the public policy 
with respect to any 


that 


matter, the acts 


legislature of state should be 


considered because a legislative act, if con 
stitutional, declares the 
final 


cerned It has 


policy of the state 


and is insofar as the ¢ 


uurts are con 
settled 
that all questions of policy are for the ¢ 
munation of the 


courts 


Che 


State 


become the 


legislature and not 


Insurance Commissioner, or other 


supervisory otticial Or 


board, in the 


interest of the insuring public, becomes the 
representative of the prospective 


holder 


torney Tor 


policy 
effectively than 
him As the 

official has the delegated authority to make 
that all 


and are 


more would an at 


administrative 


certam 
W ill be 


In ac cordan¢ 2 


Insurance contracts whicl 


used in that jurisdicticn are 


with the legislative edict, he 


has more negotiating effectiveness o1 


than 
rl 


advantage e onesidedness and adhesive 


152 U. S. 133 (1893) see 
ministrative Law, 
Ed.), pp. 314, 319 
° 12 American Jurisprudence 668 
Sec. 171: Chicago, Burlington 4 
road Company v. McGuire 
States wv Trans-M issouri 
166 U. S. 290: Parchen wv Chessman, 49 Mont 
326, 142 P. 631, 146 P. 469: People ex rel 
sas Valley Sugar Beet 
pany v 


also, 
and 


Gellhorn, Ad- 
Cases Comments (2d 
‘Contracts,"’ 
Quincy Rail 
, 219 U. S. 549: United 
Freight Association, 


Arkan- 
Irrigated Land Com- 
Burke, 72 Colo. 486, 212 P. 837: In re 
Peterson's Estate, 230 Minn. 478, 42 N. W. 2d 
oY 

11 American Jurisprudence 813 Constitu- 
tional Law Sec. 139; Rohan v, Detroit Racing 
Association, 314 Mich. 326, 22 N. W. 2d 433 
State v. Evjue, 253 Wis. 146 3 N. W. 2d 305 
The Star, 3 Wheat. (U. S.) 78, 4 L. Ed. 338 
Home Building & Loan Association v. Blaisdell. 
cited at footnote 2; William v. Mayor and City 
Council of Baltimore, 289 U. S. 222: Jackson 1 
State Board of Tax Commissioners of Indiana 
283 U. S. 540, 283 U. S. 651: U. S. Jones, 131 
UJ. 8.1 
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e _ express legislative fiat, provided express 
We have, Professor Kuvin writes, if and detailed insurance contract provisions,” 


not in fact, at least in effect, by °" provided specific provisiot tipi each ot 
reason of stringent regulatory laws, cane ae 
legislative and regulatory supervisory 

authority over and pertaining to the 

policy contents and format. In effect oar’ ee 
we have a contract dictated by the adily impr g, that tl ates’ admin 
governments, but provided to the pub- _ ' lel 
lic by a device of private enterprise. 


and cle live red 


ight to 
insurance 
ised within 


company 1S 


] + 
climate 


courts 


Was ll 


panies 


Ral Cxp 


le 
illegible documents wl 


to assume liability, 


1 ambigu 


At this writing, the federal agencies have ; American Jurisprudence 1° Sex 18 
Iso entered the arena and contend that the ‘ Bamett jrot} u , issurance 
have a right to regulate the insurance business mpany, 143 Ark. 35 \ 16 vreund 
FTC contending that it has jurisdiction as to 
fair trade practices of the companies, especially 
as to radio, television, direct mail advertising 
ind contract solicitations, and SEC contending 
that the variable annuity type of life insurance 
contract is in fact a security nd subject 
the business using that type of ansaction to 
its jurisdiction 

Clark, Corporations sd 
We Cor ti f } Bank 165 I 


Verugne Refrigerating Machine Company 1% k Insurance 


man Saving Institute 175 I S. 59 Evervone I form 


s presumed to knc w the law in bv s itor prov 


ommissioner 


Misconstruction of Policies 





The pendulum has swung to the other 
Now it is the insurance company 
The in 
accept the fiats of 
to obtain 


extreme 
that is subject to the “adhesion.” 
company must 
need not even try 


surance 
the state or it 1 
permission to transact business in that state 
Now the insurance company is required to 
deliver and issue a contract that is dictated 
by the representatives, legislatures and ad 
ministrative agencies of the prospective in- 
sureds In addition to the more 
than adequately looking out for the rights, 
benefits and welfare of its citizens by the 
the policy- 


States 


regulatory 
has the federal agencies assert 
his welfare 


existing 
holder 

ing their efforts in his behalf for 
and protection We a reversal of the 
influenced the courts to 
attitude insur 


prov Isions, 
now 


have 
situation which 
against the 


the insured 


assume a strict 


ance company and in tavor of 


By all 


cause oO! 


fairness, the courts, in 


should 


equity and 


consistency, now con 


insurance in favor ot 
and against the 

to be construed 
‘he in 
they 


strue the contract ot 


the insurance companies 
insured if the contracts are 
who drew.” 1] 


strictly against “he 


have representation, 


(which 


sureds not only 


legislative and administrative fiat 


as their negotiators (?)) looking 


thei 
dictation of the provisions of the contract 


after welfare in the preparation and 


and its performance [he insureds’ posi 


tion is inordinately more advantageous 
an independent negotiator of a 
climate. 


representa- 


than that of 


contract in the general business 


The insured now, through his 


tives, dictates the terms of the contract. 


The insured has transferred the adhesion 


t t 


from himself to the insurance companies. 


Suggestions 


? 


What is suggested: 


The courts should continue to follow their 


just and equitable rules as to contracts 


generally 
court,” which had 


itself rather than 


stated bv one 
the fortitude 


blindly follow pre cedent 


We 


do *trine, but tee] 


As was 


to correct 


regard for stare 
that 


pre dicated on 


have due 


decisis when out 


former decisions are mis 


conceptions or misapplications of well set 


tled principles of law, and out of line with 


’ Ficke v. Prudential Insurance Company of 
America, 12 Life Cases 526, 305 Ky. 171, 202 
S. W. 2d 429 (1947) 

1%’ Walker v. United States Fidelity & Guar 
anty Company of Baltimore, 101 So. 2d 437 
(Fla., 1958) 
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other courts, there is no 
reason for blindly following them when no 
rule of property has been established which 
would be overturned with resulting hard- 
ship on persons who have relied upon such 


the majority of 


erroneous decisi ns.” 


Another court stated:™ 


moreover, courts should remain 
powerless to create contractual relation or 
liability by the device of interpreting the 
plain language of a valid contract or stat- 
ute so as to ascribe to it a meaning that is 
inconsonant with the commonly 
definition of the words used.” 


We have another cardinal rule of law 
which is recognized by all courts and used 
to the effect that 
rule of law 


discarded.” * 


accepted 


in all branches of the law 
“When the 
ceases, the 

Now that the reasons for the rules as to 
rorteiture 


reason tor the 
rule should be 


and contracts which were being 


insured 
insurance 


construed most favorably for the 


severely against the 
have all 
abandon 


contract 


and most 


companies ceased to exist, it 1s 


rules and put the 
where it 
the category of contracts generally 


time to those 
belongs in 

Since the 
terms 
of the contract, but the insured’s representa 


Insurance 
companies do not draw or dictate the 


the draftsmen and the companies 
subject of the adhesion, the 
that 
basis 


tives are 
are the least 
now the parties 
These days the 
that the 
panies will have less and less voice or even 
opportunity 


he insurance 


t 

lobby 
instances they have all 49 to attend to) and 
they can try to 


that can be said is 


are on an equal 


prospect for the future is com 


to negotiate as to the terms of 


policy. Surely, they can 


betore the legislatures (and in some 


influence the administra 
tive agents of each state, 
alternative 
hat state or those states which they 


deem unfavorable. 


or they have the 
to refrain from doing any busi 
ness in t 


recommended that the 
reverse themselves and discard 


It is not 
immediately 


courts 


the rules of law as to construction of in 


surance contracts which they have been 


misapplying because of a misconception of 
| Chat 
them It 


the circumstances, would be asking 
though 
were no authority for it, if precedent 
Only fortitude 


rectification are needed. 


too much of isn’t as 
there 
or stare decisis is required. 


and a desire for 


* War v 
Randolph v 


Wilson, 101 So. 2d 54 (Fla., 1958): 

Randolph, 146 Fla. 491, 1 So. 2d 
180, 481: Ripley v. Ewell, 61 So. 2d 420. 421 
(Fla., 1952); Broom’s Legal Maxims (8th Ed.. 
1911), p. 129 
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In addition to the established rules of law 
as to the interpretation of 


contracts gen 
-a]] | ‘ “ 
erally, hereinbefore set forth, a plethora ot 


authority is cited in 44 Corpus Juris Secun- 
dum, Section 289, pages 1136 and following, 
and in 29 American Jurisprudence. Sec- 
tion 156, pages 171 and following, that is 
sufficient to satisfy any court in any juris 
diction that such rules apply to insurance 


contracts 


that the 
e courts to resolve ambiguous statements, 


It is true authorities do permit 


+} 


provisions or phrases against the draftsman 


of the instrument being interpreted But 


should the courts, in an attempt to allow 


the insured suitor a recovery, invent an 


t 


“ambiguity” under the present state of af 


s and climate? The answer, obviously 
indignantly, is “NO.” 


sample ot w far one 


However, here 


aid all 


€ low, and he re: 


yper const! 


Commer 

Guaranty fy 

V. 789, and the 
mn 


Super 


| support 
Nebraska 


Firemen’s 


case, Ban 


Fund 
W. 374, a1 
Vends 


Gould Morris Electric Company v. Atlantic 
Fire Insurance Company, cited at footnote 55 
Plaintiff insured a truckload of water heaters 
damage while in transit The 


against loss or 


Misconstruction of Policies 


rule of law, not as to the identical 
with the identical 
involved, but as to 


words, interits, but 


of that 
policy phrase 
(not 


insur- 


clause or 
similar policies 


kind of 


of expression 


phrases, 
ance), there is an “ambiguity” 
so that the is required to construe 
the contract com- 


court 
against the insurance 


pany. Ordinarily, where there is a diversity 
of legal philosophy or different applications 
of the law to similar sets of facts, the courts 
vill decide which line of authorities it will 
choose to follow There may be an am 
biguity of law based on a diversity of juris 
different philosophical 


that is not 


dictions following 


principles, but surely such an 


“ambiguity” of expression of intent of the 


parties as to Justify a forfeiture of the in 


surance company’s legal rights and property 


is not in the same 
other 
tringen regulated for the 


Any premiums 


\n insurance company 
} 


category as business rations ot 


types It is Ss 
welfare of the policyhol 
collected by it must be set up in unearned 
it must take period 
] 


premium reserves, tl 
only such 
When it 
premium 
uch part ot 
1 


under 


stand 


In ac 
ubye ct to 


lactments 


and the publi 


business in 
loaded truck came in contact with an overhead 
concrete bridge: four of the heaters extending 
beyond the truck body struck the bridge, but 
no part of the truck was contacted 
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volves a transaction which is not only af- 
fected with a public interest, but which is 
now a transaction which 
by a public interest. It 
that the only freedom 
surance company is to 
will continue 


has been affected 
should be realized 
afforded the in- 
whether it 
the terms 
dictated by the law of each jurisdiction to 
which it makes application for 
to do business. 


decide 


to do business on 
permission 


Insurance policies are no longer produced 
by negotiation or freedom to assume rights 
and obligations. They are dictates of law 
and should be construed in accordance with 
the rules of law applicable to interpretation 
of legislation. 


It is too much to expect that other courts 
will follow the example of the Kentucky 
courts in Ficke v. Prudential Insurance Com 
pany of America,” and in one fell 
reverse its attitudes to the insurance policy 
and the insurance companies. But 
reason, facts and circumstances dictate this 
eventual action by the courts. 


Swot p 
logic, 


Insurance 
s a device that has potent economic influ 
ences. If private enterprise is to exist, it is 
mperative and requisite that it be accorded 
the considerations which the 


economic 


law—legisla 
political—dic- 
State insurance or gov 


tive, social, and 
due. 
ernment insurance is not in the 
and welfare of the 


situation the 


tates are its 
best interest 
public.” = In 
federal government 
would provide the policy terms, the method 
and procedure of claim determination and 
all of the rights and lia 
bilities of the parties to the transaction. 


such a 
State or 


incidents of the 


We have, if not in fact, at least in effect, 
by reason of the stringent regulatory laws, 
legislative and 


thority 


regulatory supervisory au 
pertaining to the policy 
format. In effect we 
contract dictated by the governments, but 
provided to the public by a device of private 
enterprise. 


over and 


contents and have a 


Contracts of insurance should not be mis- 
construed but should be interpreted to effect 
the intention of the 
the insured at a 


parties. No longer is 
disadvantage—nor_ the 
The 
The 


adhesions 


insurance company at any advantage, 


circumstances have been reversed. 


company is the one subject to 


As Arthur T. Vanderbilt, a highly re- 
spected jurist and lawyer, stated in a case 
involving a fire policy: ™ 


Fire insurance policies must be in 
the form prescribed by statute, and any 
facts or conditions imposed in a policy in- 
consistent with or constituting a waiver of 
the standard form provisions are a nullity. 
cited) In these circumstances a 
standard policy of fire 
characterized as a 


(cases 
insurance 
contract of 


may be 
adhesion: 
the insurer may issue it to a particular as- 
sured, if it so chooses, and the assured may 
accept it, if he 
of bargaining is limited to the simple mat- 
ters of whether there will be a contract of 
fire insurance and what property it will 


so chooses, but their power 


cover.’ 


Let the courts approach the insurance 
contract for interpretative purposes with a 
realistic, equitable and juridical attitude to 
affect the purposes and intent of the parties. 
An insurance company is just as much en 
titled to have the courts be zealous to pre- 


vent a forfeiture of its rights as is the insured 


reason for the rule 


no longer exists, let the courts abandon the 


Therefore, since the 
use of the rules of interpretation of insur- 
ance policies which abhorred forfeitures and 
militated in favor of the insured and against 

Also, let the courts, under the 
guise that an ambiguity 
this 
contracts for the 


the insurer. , 
exists, 
device to make 
which they 
never intended at the time the contract was 
made. Let the insurance contract take its 
place among the other instruments of busi- 
commerce, industry and fields 
of human relations and hereafter be treated 
with the same consideration. Let the courts 


excuse or 
no longer resort to 


new parties 


ness, other 


refrain from making contracts for the parties 
under the device of interpretation or con- 
struction of them. The legislatures have 
their exercise of 


public policy. Let 


assumed this burden under 


police power or insur- 


ance contracts be accorded the same treat 


ment as acts of legislation, and if the courts 


do not deem this expedient, then at least 
let them treat insurance policies as they do 
all other negotiated instruments of assump- 


[The End] 


tion of obligations 


In proportion as the structure of a government gives force to public opinion, 
it is essential that public opinion should be enlightened.—George Washington. 


*! See footnote 77. 

“ Kuvin, ‘Implications of Governmental In- 
surance of Catastrophe Risks,’’ 61 Dickinson 
Law Review 45-56 
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“\ Herbert L. Farkas Company v. 
Fire Insurance Company, 7 
Cases 338, 5 N. J. 604, 76 A. 


New York 
Fire and Casualty 
2d 895 (1950) 
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A New Look at Hospital Negligence 


By MICHEL A. COCCIA 


This article is reprinted, with permis 
ston, from the November, 1958 issue of 
the Illinois Bar Journal. Mr. Coccia 
approaches a_ hospital’s lability 
primarily an Illinois view, but in many 
cases the principles involved are ap 
plicable to the law of other jurisdictions 


from 


private char- 


| ITIGATION | involving 
d 


itable hospitals has been on the increase 


since the general immunity accorded to 


eleemosynary institutions no longer bene 
hts hospitals covered by insurance or othe 
nontrust funds. The prosecution or defense 
that 


of problems stemming from several 


ot such cases requires counsel be 
aWar®re 
that at first glance 
Although 

hidden 


reported cases on the 


helds of substantive law 
would not appear to be involved 
not identified by 


name, there are 


in the relatively fey 
subject, principles of corporation law and 
trust law, as well as_ the 


spondeat supertor 


doctrine of re 


In order to attention to these less 


their effect 
litigation, 


Live 


obvious matters and upon this 


special type of reterence to the 
problems of malpractice, negligence, 
tortious and the applicability of the 


loquitur is omitted.’ 


specinc 
acts 


doctrine of res ipsa 


Why a New Look? 


The Illinois Supreme 
Moore v. Moyle 


made 
ot redress for the 


Court’s decision in 
possible an avenue 
negligent acts of the 
and charitable 


hospitals. The 


agents servants of private 


experience which this limited 
together 
field else 
new look at 
Among the 
examination are 


principle of law has undergone, 
with recent developments in the 
where, renders imperative a 
this special type of defendant. 
several reasons justifying 
these (1) Due to the 


all hospitals are charitable institutions, 


fact that practically 
very 
their 


Tew cases were 


litigated. 


involving torts evel 


Accordingly, it can be expected 


1 Law of Hospital, Physician and Patient (2d 
Ed.), by Hayt, Hayt and Groeschel 


Hospital Negligence 


that the law, in Illinois at least, has not 
fully crystallized. (2) The law in 
field throughout the United States is 
state of flux. A few important 
this country 
well cause the 


been 
this 
in a cases 
and in 


Illinois 


have been decided in 


England which may 
Supreme Court to reconsider its views on 


Moore v. 


function of law- 


qualified immunity as set forth in 


Moyle. (3) 


yers to advise their clients and to prophesy 


Since it is the 


they 
must 


the trend in the law, must not only 


know the law but make informed 


predictions as to what they believe the law 


will be 


In the past, the courts have classified hos- 
three separate categories when 


liability 


pitals in 


considering the question of their 


for negligence 


(1) Purely pu vernmental institu- 


nS The courts, in l absence of statute, 
] these hospitals 
The 

support thereof are the 
applied to 
quasi-municipal corporations and to public 


“Th 


governmental ‘discharge of police 


almost uniformly 
mi the torts ot thei 


iffered 


immune agents. 
grounds 
and 


same that are municipal 


example, king can do no 


officers, tot 


ls organized for 
held hable fo 
servants. They 
reasonable 
skill and 
for him. 


their 
to use 


re asonable 


ate institu 
a patient; 
failing to 


ive constant car occasion demands. 


However, the courts are unittorm in recog 


nizing that these organizations are not 


insurers of tl patient’s well-being 


(3) Not-for-profit in 


sometimes 


fifuiion These are 


as eleemosynary or 


charitable hospital It is in this category 


that the greatest number of reported cases 


ippear. It is among these reported cases 
Moyle, 405 Ill. 555 (1950) 


Jurisprudence 595, Sec. 14 


Moore v 
26 American 





Michel A. Coccia is a member of the 
Chicago law firm of Baker, McKenzie 
& Hightower. He is a member of The 
Society of Trial Lawyers of Chicago 
and Trial Lawyers Club of Chicago. 


that one finds confusion, paradoxes, fictions, 
presumptions based upon presumptions and 
arguments sometimes so tenuous and con- 
flicting that 
to 
courts 


con- 
Here 
On 
imposing 
institu- 
make 
ot 
be 


con 


we are unable, in good 


science, their conclusions. 
the 
the one hand, 


undue 


accept 
with dilemma. 
wish to avoid 
on the benevolent 
other, to 
hands 
might 


faced 
they 
burdens 
On the 
the person injured at the 
ot that As 
expected, the not 


are a 


tion they seek 
whole 
institution, 


agents 


dilemma has been 


sistently resolved 


What Qualifies a Hospital 
as a Charitable Institution? 
Ihe 


corporate 


the 
other document iden 
tifying the character and object of the entity 
the 
a corporation 


to this lies 


char ter ofr 


answel! question in 


Illinois 
organized 


or group operating institution 


that 
and 


said not 


proht 


} 
has 


for engaged in conducting a 
hospital is a charitable organization as con 
templated This 
unchanged notwithstanding that the patient 
room.” However, the 
this if paying 


accommodations 


by law status remains 


board and 
could 
exhaust 


may pay 
hospital 


patients 


lose status 
and 
thereby prevent its extending hospital care 
to the 


gents. 


its 


usual and ordinary number of indi 


Private Charitable Hospitals— 
Tort Liability 
‘I he 


widely 


in this country taken 


views 


courts have 
divergent the question 
whether charitable hospitals should be held 


on 


liable for the claims of those injured as a 


‘Parks v. Northwestern University, 218 Ill 
381 (1905); Maretick v. South Chicago Com- 
munity Hospital, 297 Ill. App. 488 (1938). 

>10 American Jurisprudence 685, Sec. 135. 
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their agents. Their 
complete immunity, 


torts of 
from 


the 
vary 


result of 
opinions 
through modified versions thereof, to com- 
plete liability.° 

In those jurisdictions adhering to a theory 
of liability, there is clearer reasoning offered 
in support of The 
have held that (1) 
duty arising out measured 
between (2) 
from 
duty 
competent 


courts 
“Trias 2 
the 
owes 


their position. 
the hospital ' 
of and 
the 
reasonable 


by 
contract 
duty of 


parties; a 
apart 


(3) 


duty 
to 


care 


imposed by contract; has a 


due selecting 
servants”; (4) is responsible under the do 


trine of respondeat superior; 


exercise Ca&re inl 


and (5) once 


undertaking a given function as volunteer, 


will be held for doing so negligently 
those 
is granted complete immunity, the courts 
offered 
thereof 


In jurisdictions where the hospital 


have various 
of the 
quently suggested are the following 


reasons mm support 


Some reasons most tre 


is better to sustain 
to 


(1) Public policy 
the 
allow 


it 

serves 

injured 
verdict 


than 
it 


charity which many 


one who is to wipe out 


by a substantial 


he 


(2) Trust fund theory: the assets of t 
organization are regarded as impressed with 
a trust, and the court allow. the 
trust to be invaded to satisfy 
tort claims, for (a) to do so would destroy 
the charity, (b) to do so would deter all 
future contributions, (c) it thereby preserves 
benevolent work of the hospital and (d) it 
thereby the trust fund 


breaches of trust by trustees. 


(3) govern- 
ment and therefore entitled to governmental 
immunity. 


will not 


or diverted 


preserves trom 


Charities are agencies of the 


® President 
College v. 
F. 2d 810. 
10 American Jurisprudence 691, Sec. 144. 
See 25 A. L. R. 2d 57 and pages following 
for general discussion. 


and Directors of Georgetown 
Hughes, 7 Negligence Cases 936, 130 


* 
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(4) The patient impliedly waives the right 
to damages since he is a beneficiary of the 
charity, even though he pays tor board and 


room in whole or in part. 


(5) A hospital cannot 
as such; it merely provides the facilities. 


practice medicine 


(6) Professional employees, due to thei 
superior skills, are considered independent 


contractors and not servants of the hospital. 


It is 


Various 


important to note that all of the 


theories afforded in support of im 
munity have been strongly disapproved and 
their reasoning criticized, The tendency has 


been to discard immunity and to favor 


liability under the normal rules of negli 


rence 


Illinois is one of the states that has ac 


corded 


based 


institutions 
trust fund 
rceived from the deci 
University 
1950 


found a “face sav 


immunity to charitable 


upon the legally unsound 


ry, as may be pe 
in Parks Northwestern 


adhered to this view until when 


preme court 


xl of compensating the injured 


specific rejection of the trust fund 


Che method consisted of a finding 
through a policy of 


funds available 


ance were not trust funds 


Law in Illinois Today 


1950, the Illinois 
Moore 2 


complete 


Supreme 


Moyle 


rsed_ but 

athirn insotat he trust funds 

haritable hospital I concerned 

court therein laid down rule that 
1 possessed 

{ funds, 

and 

extel 

satisfied from 

reasoned that (1) 


otected, there 


lute immu 


fund 
WnMuUuNIty 1! 


trust 


necessary whet 
afforded 
on 
a Frankenstein in the 


\ tt immunity 


by the Moore 


Parks 
it footnote 4 
39 Illinois Bar 


Northwestern University, 
(1951) 


Journal 538 


Hospital Negligence 


case is clarification of the difficult problem 
nontrust funds. So far only 
casualty insurance proceeds are clearly iden- 
tified as nontrust funds. Hospitals are thus 
invited not to carry policies of insurance. 
In the absence of an applicable insurance 
What are nontrust 


ot defining 


policy, a question arises: 
funds? 


The 


Ways. 


several 
verdict has 


probiem can be raised in 


Assume a_ substantial 
been returned against a hospital possessing 
commercial assets in addition to its hospital 
insurance, or carries 
limits than the amount 
The problem would then 
To this, add 


definition of 


facilities but has no 
with 
of the judgment 


less 


a police \ 


be squarely before the court. 


the problem of whether the 
nontrust funds is a lability or an execution 


question. 


case of Zukauskas v 
0, 47 S 20089, 1951, 


Catholic Bishop 
Superior Court, 
illustrates the prob- 


Cook County, Illinois, 


lem In that case the verdict was for 
5,000, and the defendant held but a $10,000 
the Voore 


Ve rable 
funds 


policy. The trial court, relying on 
limited the verdict rece 
that all 


Insurance 


case, 
$10,000 and concluded 


property other than were trust 


f Harvey v. The 


C 3498, ¢ 


i:vans 
ircuit Court, Cook 


resulted in a verdict in 


excess of the insurance coverage. The neces 


sary foundation for appeal was made, which 


| stponed | ) the finding o! 


case Was 


he policy 


as pertecte d 


lems raised by the 


been 


resolved , The 


t these was the question ol whether the 


plaintiff was required to plead and prove 


defendant’s hospital had nontrust 


order to maintain Based 


lennessee cases cited with approval 


ve case, together with a federal 


54,° it is fairly 


ylaintiff nee 10 


opinion in 


1 plead and 


be available 


entered 
hat the Illinois 


time that tl udgment is 
t should be noted, 


Supreme ( 


as whether the 


defendant required to. allege 


itfirmatively tl was a charitable corpo 


105 Ill., at pp. 562 and 565 
Tracy v. Davis, 123 F. Supp. 160 (1954) 
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ration organized not for profit in order to 
limit a nontrust funds, 
The answer has been suggested in an Illinois 
Supreme Court 


satisfaction to its 


case handed down before 
the Moore case and reaffirmed therein. To 
that this be affirma- 


answer to the 


be safe, it is advisable 
tively set out in the 
plaint.’ 


com- 


The Trend—In Light of the Forces 
Which Surround Us 


We should now ask What will 
the Illinois Supreme Court do when it is 
next with an appeal 
stantial verdict in a hospital negligence case 
with 


ourselves : 


faced from a_ sub- 
injuries and an_ insufficient 
The court could do 
It could affirm without pass- 
nontrust funds, 
remanding that question to the trial court; 
it could 


extensive 
insurance coverage? 
several things: 
ing on the question ot 
attempt to define nontrust funds; 
it could reverse on other grounds, such as 
the important defense of proximate cause, 


negligence or on instructions; it could aftirm 


and reject the immunity theory it had sought 
to preserve, at least in part. 


One thing is certain: Unless the hospitals 
become realistic and carry adequate insur- 
this 
state supreme court to tell them what funds 
considered nontrust funds 
and accordingly amenable to 
Possibly dangerous would be the 
reasoning offered by this court in attempt 


ance coverage, they will be inviting 
or assets will be 
execution, 


more 


ing to answer this question,” especially since 
it would be required to look to real estate 
and tax legislation in defining and interpret 
ing trust funds. As a result, the court might 
well be tempted to review the entire ques- 
tion of the limited theory. In 
light of the present trend, the court may 


immunity 


be expected to re-examine the question of 
limited immunity rather than 
define nontrust funds 


Illinois, 


theory, based its 


attempt to 


lake note that in subscribing to 


the immunity reasoning 


exclusively on the trust fund principle. It 


has never directly considered the question 


of immunity based on the theory of waiver, 

% Marabia v. Thompson Hospital, 309 Il 
147 (1923); work cited at footnote 10 

4 See 45 Illinois Law Review 776 re nontrust 
funds 

® Pierce v. Yakima Valley 
tal, 2 Negligence Cases (2d) 603, 
162, 177, 260 P. 2d 765, 773 

% Bing v. Thunig and St. 
Hospital, 7 Negligence Cases 
N E. 24 3. 7 (197), and 
A. L. R. 2d 44 


Memorial Hospi- 
43 Wash. 2d 


John’s Episcopal 
(2d) 346, 143 


cases cited; 25 
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or the qualified respondeat superior doctrine 
once applied in New York. It could easily 
these and substitute it 


grasp any one of 


for the trust fund theory. 


Findings upon Re-examination 
of Limited Immunity Theory 


What will the court find upon a re- 
examination of the limited immunity theory ? 


At the outset, the court will find that 
“American judicial thinking, which formerly 
overwhelming to the im- 
munity doctrine a 


ave 


acceptance 
gives that 


05 


theory, now 
very modest majority. 


Since 1940, the immunity rule has been 
rejected in every jurisdiction where a court 
of last resort has examined the liability of 
a charitable hospital for negligence for the 
first time and the doctrine has been over- 
ruled and abandoned in a number of states 
where nonhability had long been the rule.” 


It will further find that the trust fund 
theory was conceived as a result of a dictum 
found in English case which was 


and never 


an early 
discarded 
England.” 


soon was the law in 
picked up this 
it to its breast 
as the law of that state, apparently oblivious 
of its rejection in 


Massachusetts 


discarded theory ™ and drew 


England. 


It would 
negligence, 


find that in fields other than 
strict rules of trust law are 
employed to define and isolate trust funds 
among the charitable 


assets of corpora- 


tions.” 


Contributors to charitable hospitals usu 
ally make an absolute gift and no trust or 
restrictions are attached. Consequently, the 
hospital is limited only in its application 
funds to the purposes within its 
charter. In the field of trust law, it has 
held that unrestricted gifts may be 
taken to satisfy the claims of creditors, and 


of these 
been 


generally these gifts may be distributed as 
the corporation sees fit. would 
further find that corporate funds can be 
applied notwithstanding the so-called trust 
for which they are 


The court 


held, wherever liability 


"% Holliday v. St. Leonard, 11 C. B. N. S. 192, 


142 Eng. Rep. 769 (1891): 
Hospital v, Ross, 12 Clark & F. 507, 8 Eng. 
tep. 1508 (1846); Mersey Docks Trustees v 
Gibbs, 11 H. L. Cases 681, 11 Eng. Rep. 1500 
(1866): Duncan v. Findlater, 6 Clark & F. 8%, 
7 Eng. Rep. 934 (1839). 

'* McDonald v. Massachusetts General Hospi- 
tal, 120 Mass. 432 (1876). 

” Trustees of Rush Medical College v. 
versity of Chicago, 312 Ill. 109 (1924): 
cited at footnote 14 


Feofees of Herriots 


Uni- 
work 
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is incurred in out the and 


is incident to 


carrying trust 


them.” 


Law in England 


England very early accepted the so-called 
control theory,” which liability on 
the general principle of limited respondeat 
superior, and thereafter retained this test 
with modifications until 1951, when it cast 
it aside in favor of full liability.” Today in 
England the hospital is liable for the tor- 
tious acts of its permanent 
which include resident 


based 


staff members 
house-surgeons and 
physicians, anesthetists, pharmacists, nurses 
and radiologists 


In general, hospitals are afforded no im 
munity in any foreign country.” 


Law in New York 


The Illinois Supreme Court, in looking at 
the law of New York, 
impressed with the historical development 
leading up to May 16, 1957, when the New 
York court reversed its former position and 
declared that the rule in New York now is 
one of liability In doing so, the 


ot necessity would be 


court 


reversed a long line of cases and rejected 
the remaining vestiges of limited immunity 
which founded on a restricted 


of the respondeat supertor doctrine. 


Chronologically, in 1910” New York re 
jected the trust fund concept of immunity 
and adopted the implied waiver theory. In 
1912*° it applied a restricted respondeat su 
perior doctrine of limited immunity. Judge 
Cardozo at that time adhered to the familiar 
principle that physicians are not employees 


were form 


of hospitals for whose torts the hospital is 
liable. The court | 
staff professionals 
tors, holding that 
take to treat the 
of a physician or nurse, 


vicariously there treate: 
as independent contrac 
hospitals do not undet 
patient through the agency 
but only 
a physician who acts on his own responsibility 


In 1924 
doctrine existing in parallel was weakened, 
finally t] 


to procure 


and 1925 the implied waiver 


and repudiated in 1937” when the 


Bogart on Trusts, Vol. 2, p. 1031 work 
cited at footnote 10 
‘Gilbert 1 Trinity House Corporation, 
(1886) L. R. 17 Q. B. Div. 795, 799 
Gold v. Essex C. C., (1942) 2 K. B. 293 
Cassidy v. Ministry of Health, (1951) 2 
K. B. 343, 1 All. E. R. 574 
425 A. L. R. 2d 43. 
*% Horden v. Salvation 
(1910); 25 New York 
612. 


Army, 92 N. E. 626 
University Law Revieu 


Hospital Negligence 


court reaffirmed the restricted 


superior theory 


In 1940° New York defined the appli- 
cation of the respondeat superior theory by 
distinguishing professional and administra- 
tive negligent acts of the staff. If the act 
was administrative, the hospital was called 


respondeat 


upon to respond in damages; if professional, 
immunity applied. 


would 
Illinois 


Probably the single which 
have the greatest effect on the 
Supreme Court would be the very recent 
and important case of Jsabel Bing v. Louis 
A. Thunig and St. John’s Episcopal Hospital; 
There the New York court, through Justice 
Fuld, held that New York now 
the liability theory predicated on the basic 
and unrestricted law of respondeat superior 
It held that hospital liability will be governed 
by the same principles of law as apply to 
all other employers and employees. 


a New York hospital is 


patient for injuries 


case 


embraces 


Today 
responsible to a 
through the 
negligence of its employees including nurses 


sustained 


in surgery, staff physicians and surgeons, 
etc. The court wiped clean the various legal 
niceties which separated hospitals organized 
for profit and those charitable organizations 
operating not for profit, and further rejected 
the fine distinctions made between profes- 
sional and administrative acts 


In overcoming the problem of stare decisis 
in New York, the had the following 


to say 


court 


To the suggestion that stare decists com 


pels us to perpetuate it until the legislature 
hand. It 
intended, not to effect a ‘petrifying rigidity’, 
but to that flows 
certainty instead, 


acts, a ready answer is at was 


assure the justice from 
and _ stability If, 


adhet 
precedent offers not j 


justice but 
doubt 


ence to 


certainty but and 


loses its right to 


unfairness, not 
confusion, it survive, 
and no principle constrains us to follow it 
On the this speaking 
through Judge Desmond in Hoods v. Lancet, 
303 N. Y. 349, 355, 102 N. E. 2d 691, 694, 
2 A. L. Ri 2d 1250 


be abdicating ‘our own 


contrary, as court, 


declared, we would 


function, in a field 


peculiarly nonstatutory’, were we to insist 


* Schloendorff v New York Hospi- 
tals, 105 N. E. 92 (1912) 

Phillips v. Buffalo 
N. E. 199 (1924) 

*‘ Hamburger v 
539 (1925) 

' Sheehan 1 
pital, 7N. E. 2d 28 (1937) 

Dillon v. Rockaway Beach Hospital, 
ligence Cases 853, 30 N. E. 2d 373 (1940) 

1 Bing v. Thunig and St. John’s Episcopal 
Hospital, cited at footnote 16 


Society of 
General Hospital, 146 
Cornell University, 148 N. E 


North Country Community Hos 


1 Neg- 
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on legislation and ‘refuse to reconsider an 


old and unsatisfactory court-made rule’.” 


An increasing number of jurisdictions like 
New York have repudiated the theory that 
professional staff employees are independent 


contractors 


In Illinois,“ as in New York,” a 
and intern are held to be employees undet 
the workmen’s compensation act. Illinois 
holds, as does New York, that the relation 
ship of employee-employer is governed by 


nurse 


the contract between the hospital and the 
employee, not by a contract real or sup- 


posed between the employee and the patient. 


‘J he 


further 


Illinois Supreme Court would tak« 
note that the public policy of the 
purely public hospitals, has swung 
to liability, as it has in New York.” As 
pointed out in the Bing case, there is now 
no real evidence that “exemption from im 
munity is justified by the fear that the im 
position of liability will do irreparable harn 
he charity. At the time the 1 
nated in the middle of the 19th ce ntury, this 
fear was the assumption upon which im 


State, as to 


] 
to the ruie org! 


munity was based. Then the real possibility 
existed that a substantial award in a single 


damage 


action might not only 
the hospital but possibly deter future con 


1i¢ glige nce 


the hospital 


dange rs are 


and constrain 


activities.” These 


tributions to it 
to limit thei 
now minimal or 


nonexistent, as charitable 


hospitals now are more like big business 


enterprises and can protect themselves 


Prediction 


The unportance ot the Bing case does not 
lie solely in the fact that the New York 
court repudiated all forms of immunity but 
well in the fact that 
ploded all the defenses and clichés injected 
at the trial court level allegedly as 
of law We have attempted to 
the theory of respondeat ' 
tinguishing between administrative and pro 


lies as the court ex 
matte! 
restrict 
superior by dis 
fessional acts, and have cried “independent 
contractor” as to staff physicians and more 
have stated 


hospital cannot and does not prac 


recently anesthesiologists. We 
that the 
tice medicine but merely provides a facility 
or procures a physician. In all of these, 
was had upon New York cases for 
The 
theories in the 
Illinois, if not 


reliance 
defensive 
ed these 


rejection of these 


Bing case hi 


support 
iS weaket 
them 


weapons in destroyed 


* Nordland v. St 
2d 121 (1954) 

Bernstein v 
994 (1923) 


120 


Francis Hospital, 123 N. E 


Beth Israel Hospital, 140 N. E 


as the supreme court cannot but recognize 
the rejection. 

A projection of the handed down 
since Moore v Moy e indicates that the trend 
to liability exists accelerating. It 
would be folly to believe that the Illinois 
Supreme Court, with its liberal inclination, 


cases 


and is 


would close its eyes to these authorities and 
their reasoning. 

If the “right” 
Supreme Court, one is justified in expecting 
that the court will seize upon the opportunity 


case is appealed to the Illinois 


reject the remnants of the 
immunity theory and thereupon embrace 
total liability It cannot be anticipated 
hat the court would attempt to 
by further artificiality the 
v. Moyle or try to 
as. the 


to review and 


enlarg¢ 
Voore 
funds, 
thereby 


the ory of 
define 
“bad 


nontrust 
creatiol of law” 
would be The day 
this happen can be effectively 
poned if the hospitals take immediate steps 
to adequately 
negligence and malpractice claims, If they 
do not, will incline the 
court to say that of all employees the only 
whom the 


obvious. upon which 


may 


pt st 


insure themselves against 


what valid reason 


ones for employer can escape 


liability are the employees of hospitals? 
Recommendations 
to Defendant's Counsel 

(1) Be 


adequate 


certain that hospital clients carry 


insurance coverage in order to 


avoid forcing the Illinois Supreme Court to 
either define 


limited 


nontrust funds or review its 


immunity theory 


Perfect the waiver of damages con 


tract with the patient; be sure that a wit- 


ness explains this provision to the patient 


before signing 


(3) Make the 
anesthesiologist, lab 
independent 


wherever 


radiologist, pathologist, biol 


rict 


Ist, 


technicians, ete 


contractors in the sense 


true 


possible Give them 
their 
Do not pay 


them to 


separate ol 


fices. Put names on their office doors 
rather 


bill the patient for the protes 


them a= salary but 
allow 
render. Charge them 


this 


sional services they 


rent for their space, basing rent on a 


sliding scale dependent upon their fees 


earned in that capacity, which in effect will 


approximate that amount the hospital would 
earn selling their services 
important in light of a 


holding the hospital 


| his IS especially 
recent lowa cast 


guilty of practicing 


' See Illinois Court of Claims Act 

Berg v. New York Society for the Relief 
of the Ruptured and Crippled, 5 Negligence 
Cases (2d) 629, 136 N. E. 2d 523 (1956) 
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medicine when it charges the patient a fee 


for the services of the professional and pays 


the professional a salary 


(4) Advise 


wisdom of 


the ] 
requiring 
their 


nnpress 


iospital trustees of the 


contributors to 


feasible and 


their 


restrict whenever 


gitts 


thus them with an actual trust 


5) Remember that a hospital can be 


held responsible for negligent maintenance 


of its equipment 


(6) Be sure that the hospital takes in a 


reasonable percentage ot charitable patients 


7) Be certain that all staff 
1, sees ] hawt 
ty screened, selecte 


and thoroughly 


personne ] are 


refiul 
iretul 


acquaint 
and hospital 


(S) Scrutinize medical facts carefully 


ind 


the absenc ot 


stress vigo defenses based upot 


proximation causation 


nd 


(9) Be Oo ipsa quitur, but fi 
5 NEGLIGENCE CASES 


) ’ 3 ) 187, based o1 


tort 


Com 
| 
<a 


the hospitals 


] . 
Slative 


11 
1lied 


1958 Standard Ordinary 


re ¢ ITLIN 


T1¢ 


Mortality Tal 


le 


act 
declare . 
hie 


table 


idends 


primary 


lowa State 


63095 


Association 1. 


Equity No 


Hospital 
Ved. Ex 


lowa 
Board of 


Hospital Negligence 


Iowa 


Recommendations 
for Plaintiff's Counsel 


(1) Plead 


stantial 


by circum 
the 


residents, 


and prove, even 


evidence, control hospital 
staff 
anesthesiologists and 
Respondeat su 
perior does not altogether depend upon the 
control. It the 


very assumption of an obligation, the obli 


by 


Over its nurses, interns, 


physicians, surgeons, 
other professional personnel 
arise from 


exercise of can 


gation to attempt to cure 


rules 1 


the 


2) Look to hospital prescrip 


tion of and restriction conduct ot 


upon 


personnel. (Exercise of control.) 


the selection ot 


staff 


manner Of 


and negligence in this 


nontrust 


immunity theory 


quiluy doctrine 


maximum 


Appeal evel I while 


Cant 


[The End] 


December 
he National 


mimissiol 


Iowa, December 5 


143 


Dist. Ct 1955 


Spring 


Polk Cty 


1956 Fordham Law Revieu 
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( YALIFORNIA—Taxes on gross pre- 

4 miums that are received by surplus line 
brokers are required to be computed on 
a calendar-year basis. Existing legislation 
does not permit the carry-over of excess of 
return premiums over gross premiums from 
one year to another.—The Insurance Com 
missioner asked the Attorney General whether 
an excess of returned premiums over gross 
premiums in any one year could be carried 
over for the purposes of credit against gross 
premiums that may be received in following 
or subsequent years. The following circum- 
stated by the Commissioner 


stances were 


“Section 1775.5 of the California Insur- 
ance Code provides that each surplus line 
broker ‘shall annually, on or before the 
first day of July of each year,’ pay a pre 
mium tax of 3% of gross premiums on busi- 
ness transacted by him under authority of 
his license ‘during the preceding calendar 
year,’ ‘3% of return premiums,’ paid 
by him. The last paragraph of said section 
imposes a penalty of 1% for month 
after the first day of July of each year dur- 
ing which ‘such tax or any portion thereof’ 
remains unpaid, 


less 


each 


particular calendar 
premiums paid by a 
broker may exceed the gross premiums re- 
ceived during that year. 
is payable for that year. 
quent year, however, the same surplus line 
broker may have an pre- 
miums received over return premiums. A 
more usual occurrence, however, is that in 
the last of his operation, a licensed 
surplus line broker will have an excess of 
return premiums over gross premiums re- 
ceived. It has been urged that under the 
latter circumstances the surplus line broker 
is entitled to a refund of 


122 


“During a 
return 


year the 
surplus line 


Of course, no tax 
During a subse- 


excess of gross 


yea 


taxes theretofore 


paid, and that in the former circumstances 
the surplus line broker should either receive 
such a refund or be allowed to carry over 
the excess of return premiums as a credit 
applied against gross premiums re- 
ceived in the following year. 


to be 


“It has been our uniform practice to 
apply the statutory computation separately 
for each calendar year. Accordingly, a re- 
fund of tax is never paid for the last calendar 
year of a surplus line broker’s operations, 
though such operations 
return premiums Over gross pre- 


even produce an 
excess of 
miums received, nor has a credit been allowed 
against premiums received in subsequent 
years should a particular year’s operations 
of a surplus line broker produce an excess 
of return premiums 
received. This practice is consistent with the 


premiums over gross 


interpretation and practice in case of the 
gross premium tax imposed by Article 13, 
Section 14-4/5 of the Constitution on Ad- 
mitted Insurers.” 


Section 1775.51, Insurance Code, now reads, 
so far as pertinent, as follows: 


“A penalty of one percent shall be added 
for each calendar month or fraction thereof 


first day of July during which 
such tax or any portion thereof remains 
unpaid, except that the commissioner may 


after said 


remit the penalty in a case where the com- 
missioner finds, as a result of examination 
that the failure of or delay 
in payment arose out of excusable mistake 
or excusable inadvertence.” 


or otherwise, 


The Attorney General was of the opinion 
that under existing legislation, such a carry- 
over was not authorized. To properly con- 
strue the statute, its legislative history and 
the construction placed upon it by the ad- 
ministrative agency charged with the duty 
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of enforcing it must be considered. From 
the circumstances it appeared that the ad- 
ministrative agency had not permitted the 
carry-over of credits from return premiums. 


In People v. Merrill, 24 Cal. App. 206, it 
was held that “the entire premium returned 
in a particular year could be credited against 
the entire premium received in that year 
regardless of whether the policies cancelled 
had been written in that year or a previous 
The Attorney General felt that ever 
since this ruling, considering the surplus line 


” 
year. 


broker’s tax and the constitutional insurance 
gross premiums tax, the tax had been based 
upon the net results for a particular year, and 
that no carry-over into a subsequent year 
had been allowed. The statute itself did not 
provide a basis for computing the credit on 
a negative gross premium income.—Opimon 
of the California Attorney General, December 
19, 1958. 


\ ONTANA—The Liquor Control Board 

is not subject to any public liability 
risk against which it can insure. Being en- 
gaged in a governmental function as an 
administrative agency of the state, the doc- 
trine of “sovereign immunity” applies.— The 
Administrator of the Montana Liquor Con 
trol Board requested the Attorney General’s 
opinion as to whether the board should in 
sure against public liability risk arising from 
the occupancy of warehouses and retail store 
with 
duct of the state liquor monopoly. 


buildings used in connection the con 


This question was answered in the nega 
tive. The Attorney General pointed out that 
the board 
of the police power ot the state, this being 


was engaged in the enforcement 


a governmental function. Therefore, in the 


absence of legislative consent to be sued, the 


doctrine of “sovereign immunity” is appli 


cable to the board in connection with the 


conduct of the = stat monopoly 
Opinion of the 


July 9, 1958 


liquor 


Vontana Attorney Genera 


NX] EBRASKA—A state may, constitution- 
1 Nally, levy a higher tax rate on the gross 
amount of direct writing premiums of a 
foreign insurer than those of a domestic 
insurer.- 
cil requested the Attorney General’s opinion 


\ member of the legislative coun 


as to whether the state could impose a 


higher tax on a foreign insurer than that 


imposed on a domestic insurer. 


This question was answered in the affirm 


ative. Section 77-908 of the Revised Statutes 


Attorneys General 


of 1943 imposed a 2 per cent tax on the 
gross amount of direct writing premiums 
that are received by a foreign insurer on 
business transacted within the state for the 
preceding year. Concerning domestic in- 
surers, Section 77-909 imposed the 
type of tax, but the rate was four-tenths of 
1 per cent of the gross amount of premiums 


same 


that are received during the calendar year. 
Article VIII, Section I of the Nebraska 
Constitution authorizes the legislature to 
create certain classes of intangible property 
for the purposes of taxation, but these taxes 
must be uniform as to class. 


The Attorney General was of the opinion 
that the legislature could create two classes 
of insurers, foreign and domestic. Such a 
classification is based on a real distinction 

In Aachen & Munich Fire Insurance Com- 
pany v. City of Omaha, 72 Neb. 518, it was 
held that “‘A classification to be valid must 
arbitrary. It must upon some 
unless it 


not be rest 
real distinction, 


cannot be upheld 


and does so it 
There is a real dis- 
tinction, and not an artificial or arbitrary 
one, between a domestic and foreign corpo 
[ which is clear and 
the Nebraska Attor 


1959. 


this nature 
Opinion of 


Dec 


ration of 
obvious.’ ”’ 
nev General mber 30, 
TORTH CAROLINA—A state institu- 
tion is liable for injuries resulting from 

the negligence of its agents, officers or em- 
ployees even though they are driving their 
own personal automobile. However, these 
agents, officers or employees must be acting 
within the scope of their employment, agency 
or authority—An officer of a 
Attorney 


college re 


quested the General's opinion as 


to the responsibility of an instructor and 


the college itself when an instructor takes 


passengers in his own personal automobile 
for the 


convenience of the college 


General was of the 


Phe Attorney 


hat any person who was injured, 


opinion 
not being 
negligent, by the negligence 


ly owned auto 


-ontributorily 
of the 
mobile, 


driver of the personal 


while the driver ts 


acting in the 
hi 


the 


scope of his employment, would have 


option to elect to sue either the driver oOo! 


t] _ 
the college 


The Tort 


a commission to 


Act of 


and 


1951 


determine 


established 


tort 


Claims 
heat 


claims against the board of education and 


other state departments, agencies and insti 


This 


determine whether a claim arose because of 


tutions. commission’s purpose is to 


the negligence of any officer, employee or 
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while acting within the 
scope of his employment, authority or agency. 

Opinion of the North Carolina Attorney 
General, December 22, 1958. 


agent of the state 


WY SCOnsin — tn view of the 1957 
changes in the law regarding state 
banks, such institutions can still obtain 
group credit life insurance to cover their 
borrowers and can charge them for this 
coverage.—The commissioner of banks re 
quested an opinion of the Attorney General 
to the questions: (1) 
state bank obtain a group credit life insut 


following "on a 


policy to cover its borrowers and 


them for 


ance 


charge coverage?” (2) Can an 


officer or employee of a state bank acquire 
a special license from the department of 
to sell only group credit life in 


bank 


insurance 
surance to borrowers? (3) If the 


officer ot employee can acquire such a 
turn ovet all of any 
commissions that are received from the in 
bank? (4) Can the 
employer bank accept and retain these com 


bank? (5) Can 


license, can he part or 


surer to his employer 


missions as income to the 
bank, if it is 
has been issued on the 


a state a policyholder of such 


insurance that lives 


of its borrowers, “accept dividends, loss 


experience refunds, or other payments such 
as distribution of savings, earnings or sur 
plus when paid to the bank in accordance 
with the terms of the policy?” (6) If a state 
bank uses an individual credit life policy, 
may an employee or officer who has been 
licensed, turn over to his employer bank 
sale of 


author 


any commissions received from the 
the bank 


insurance? If so, is 


ized to accept such payments? 


such 


Che first question was answered in thx 
Section 206.60(2), Stats., author 
insurance and Sec 
tion 206.60(2)(b) allowed charging a debtor 
for the premium. Even though Chapter 122 of 


1957 


affirmative 


ized banks to obtain such 


the Laws of amended the statute, it 


did not alter it in this respect 


Question number two was also answered 
in the affirmative 
of 1957 


Chapter 321 of the Laws 


excluded officers, employees or 
agents of banks from licensing requirements, 
provided such persons, in applying for such 
soliciting 
credit life Chapter 624, Laws 
1957, and Section 206.41(6)(b) provide fo 


a special license for the sale of credit life 


licenses, do so for the purpose of 


Insurance 


insurance only and that the Commissionet 


may issue such. 


The third question was also answered in 


the affirmative. Chapter 321, Laws 1957, 
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provided: “Nor shall any person other than 
a duly licensed life insurance agent accept 
any such commission or other valuable con- 
sideration, except that any duly licensed agent 
may direct that his commissions be paid to any 
partnership of which he is a member, em 
ploye or agent, or to any corporation 

if such corporation or partnership is en 
gaged primarily in the insurance 
or to a bank a national bank, tf such 


business 


duly licensed agent is an officer, member, em 
ploye, or agent of any of the aforesaid agencies 
and the commissions are for the sale of credit 


life insurance 


The Attorney General was of the opinion 
that the fourth question should 
answered in the affirmative, even though th« 


also. be 
statute did not expressly so provide. It was 
pointed out that agents of insurers were per 
mitted to pay commissions and that it was 
obviously intended by Section 206.41(3)(b) 
to permit the 
Chapter 321, 


insurer to accept the same 
Laws 1957, 
that sold 


footing as 


placed banks and 
insurance 
same their 
From this it can be concluded that 


their agents credit life 


on the insurers and 


agents. 
banks are authorized to accept the author 


ized payments of commissions from the 


employees just as the insurers were author 
ized to do before the 1957 amendment 


Question number five was also answered 


noted that the 
prohibit — the 


in the affirmative It was 


statutes did not expressly 


receipt of dividends, payments or loss ex 


perience refunds on a policy merely because 


the recipient was a bank. Before the 1957 


amendments, any refund, whether it was 
designated as a loss experience or otherwise, 
could not be retained by the policy holding 
bank creditor This was so because of the 
statutory prohibition against the splitting ot 
commissions that were received out of pre 
miums on life insurance However, thie 
1957 amendments have repealed this pro- 
therefore, there is no why 


entitled to 
refunds as 


hibition; reason 


a bank would not be receive 


loss € xpel 1enc¢ 


dividends or 


does any other policyholder, 


Considering the sixth question, it too was 


answered in the affirmative. The rational 


used in answering question four was suffi 


this If the 


agent is properly licensed there is no reason 


cient to dispose of question. 


a sharing of commissions with 


bank 


can do so upon a 


for denying 


his employer upon individual credit 


life policies if he group 
credit life policy —Opinion of the Wisconsin 
{ttorney General, December 29, 1958. 
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Air Pollution— 


An Increasing Problem 
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PERSONS AND EVENTS 
| 


The following American Management 
Association workshop seminars for March 
and April have been announced:  Insur- 
ing Foreign Operations, March 16-18, 
Chicago; Ocean Marine Insurance, April 
1-3, New York; Products Liability for 
Consumer Goods Industry, April 1-3, 
New York: Modernizing the 
Plan, April 20-22, San Francisco; and 
Insuring Foreign Operations, April 20-22, 


Pension 


San Francisco. For further information, 


write to American Management Associa- 
tion, Inc., 1515 Broadway, New York 36, 


New York. 


A two-day Governor’s Conference on 
Workmen’s Compensation, the 
New Jersey’s history, will be held Feb 
Newark’s Robert 


conference will in- 


first in 


ruary 25 and 26 in 
Treat Hotel. The 
clude a number of 


seminars on various 


aspects of the compensation system and 


will be open to all interested parties 
Tickets, priced at $10, can be obtained 
from Alfred J. Napier, Division of Work 


men’s Compensation, 910 Bergen Avenue, 
Jersey City, New Jersey. 


The National Association of Independent 
Insurers has scheduled its 1959 Houston 
workshop meeting for March 23, 24 and 
5 at the Shamrock-Hilton Hotel. The 


mediately downwind from a specific source 
Another that, in a truly 
community-wide problem, the 
that 
impossible to distinguish one pollutant from 
to tell where 


characteristic 1s 
atmosphere 


such a mess frequently it 1s 


gets 


another, or each comes trom 


“One important type of community-wide 


problem is that which results from wide 


spread use of coal for fuel 


“One reason why coal smoke is frequently 


a community-wide air pollution problem is 
that it is produced in literally thousands of 
furnaces and boilers in a typical eastern city 
thousands of scattered 


Imagine chimneys 


or less 


to the 


throughout the city, each one more 


like all of its neighbors with respect 


amount and type of smoke emitted. Even 


if good combustion control is practiced and 
each chimney only emits a little bit of smoke, 


the city-wide total is enough to produce 


problem which has its effects on 


When we 


a real 


society. consider what conditions 
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sessions for the first day and a half will 
be open to everyone registered and will 
include sessions on multiple line under- 
writing, claims management, automobile 

risks, casualty underwriting, 
and state and local taxes. The afternoon 
meeting of March 24 will feature a B. I. 
claims panel and will be open to all rep- 
resentatives of insurance companies and 
independent adjusters. The program fot 
March 25 will be for NAII members 
only; its topic, independent rate filings. 
Reservations should be made with Vestal 
Lemmon, General Manager, NAII, 30 
West Monroe Street, Chicago 3, Illinois. 


assigned 


The annual installation luncheon of the 
Brokers Cali- 
fornia took place on February 3. Lloyd 
M. Kahn took office as president; Jack 
Adamson, as vice president; and Frank 
M. Hagan, as secretary-treasurer, 


Insurance Exchange of 


month we 
organization 


Last mislabeled the Wis- 
consin holding its annual 
convention next June 18 and 19 at Elk 
hart Lake, Wisconsin. 
is the Wisconsin Mutual 
Insurance Agents, whose executive secre 
tary is E, Stony Steinbach, of Mayville, 
and to whom we are indebted for bring- 
attention. 


The organization 
Association of 


ing the error to our 


like in many to thirty 


years ago, it is no wonder that public 


were cities twenty 


indig 
about 


enough to bring 


that has 


nation was strong 


action taken place 


“While any ai 


affect a 


the corrective 


pollution problem may 


large area if conditions are un 


favorable, there is one other specific type 
of community-wide air pollution problem 
that should be mentioned. That 


has nothing to do with coal smoke, and so 


problem 
tar has occurred to an appreciable degree 
only on the west coast where coal is prac 
tically 


unknown. Los Angeles was the first 


city to experience this type of problem, and 


recently, San San 


and 
However, except for a few isolated 


more Francisco 
Diego 
instances which are somewhat doubtful, no 
parts of the 
subjected to this 
The Angeles type 
quite different from the 
lem; in respects, the 


cities in other country have 


been type of pollution 
problem is 


smoke 


Los smnog 


coal prob 
many two are Oppo- 
sites. The former type occurs only when 


several requirements are met simultaneously: 
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‘(1) The presence in the atmosphere otf 
organic impurities from automobiles, incin 
erators, industries, and other sources, with 
automobiles being a major contributor. 

‘(2) The 
gen, which are 


presence of oxides of nitro 


formed in any combustion 
and therefore 


plant stacks 


process come trom powet! 


and again, automobiles 


“(3) Weather topographical 
tions which allow these pollutants to remain 


and condi 


in » atmosphere for extended periods of 


time without being dispersed. 


“(4) Sunlight, which serves to activate a 


series of chemical reactions. 


“W he n 


resulting chemical reactions produce 


whi rl 


these four features coincide, the 
prod 
ucts which have not been completely identi 
hed but are different 
pollutants which were emitted to the atmos- 


Whereas the 


inal automobile exhaust and other pollutants 


radically from. the 


phere in the first place 


orig 


co not irritation by themselves, 


these 


cause eye 
reaction products do cause eye trri 
times can be severe Phe 


tation which at 


original pollutants do not cause damage t 
vegetation, but after irradiation by 


the resulting products do 


sunlight 
The original pol 
lutants do not 


cause any appreciable re 


in visibility, but after these reactions 


lere the 


Strictior 


occur in the atmosp mountains 


murky 


Which surround the Angeles Basin dis 
haze \l 

about tl 
causes of this problem, it is a 
understand 
eluded 


scientists and en 


appear Into a 
+} 


hough much has 


gTay, 


been learned i 


nature and 


very complex one, and complete 


Ing Of its 


many tacets has so far 


the competent group of 


gineers who are studying it and active 


seeking solutions.” 


Where Air Polution Comes from 


/ A oton 
ers presented 


‘Where Does 


C nade 


several re, why al 


questions comprising the subject matter 
pollution, prob 


ably only one can be answered at present 


fis conterence on alt 
with a satistactory « t rtainty \s 
a consequence Ot vears of observatiot1 
source sampling 
agencies, the 


pollutants 


analysis, and atmospheric 


by industry, public and privat 


points of origin of the primary 


going into the atmosphere are identifiable, 


and their relative contributions readily as 


sessable Nit 


Pollution has many analogies 


The Coverage 


in surface water pollution. One can examine 
a body of water and determine immediately 
that it is polluted, but it has proved most 
difficult to identify the pollutants, to affect 
economically practicable abatement, or to 
determine objectively the effects of the pol 
luted waters on user populations. On the 
other hand, it is easily possible to determine 
substances are 


what kinds and amounts ot 


being dumped into the lake or stream by 
the simple expedient of analyzing contribu- 
tory effluents from industrial and domestic 
sources. So it is in the case of our polluted 


alr supplies; the sources are fixable. 


“It is obviously not 
that the complex of sources of primary pol- 


possible to assume 


lutants is the same from one metropolitan 
consider the 


terms 


area to another; but we can 


pollutants in 


1 
particular 


amounts ot 


of some readily usable index which can be 


specifically applied to analyses of 


local 
problems. For [ 


example, the amount of 
sulfur burning ot 


pounds of fuel oil of a 


dioxide emitted from the 


a thousand given 


sulfur content is a pollution unit factorially 


} 


related to similat wherever they 


occur Some of the chief pollutants 


thus be packaged in activity units. In 


] 


cas¢ assumed that no 


control 


Ce€SsS 1S 


“Oxides lltur, timated as SO., are 


emitted from: ( ‘uel oil combustion at 


the rate of about 30 poun r 100 pounds 


i] (b) Coal burning at the rate ot about 
4) pounds per ton of coz *) Automobile 
17 pounds per 1000 gallons 
1) Diesel engines at 
1000 gallons 


antities of SQ» are 


engkmes 


it about 
gasoline consumed 
ate ot about un pel 
Mucl 

use, pos- 


burned material. 


VariabDie quantities are 


lfurization and 


esu 


no sulfur 


estimated as NO 
Fuel oil burning 
LOO) p¢ unds of oil 
about 6-9 pounds 
Coal burning 
d) Automobile 
LOOO gallons of gaso 
Diesel engines 7 Ibs pe 


f) Waste in 


ton of mixed 


“Solids, ondensed fumes, 


result fro incineration at 


ate ut Zo ( 1 ton burned 
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(b) Fuel oil 


about 2.5 Ibs. per 


combustion at the rate of 
1000 pounds of oil used. 
(c) Coal burning—around 200 pounds per 
ton of fuel. (d) 


0.3 pounds pet 


Automobile engines—about 
1000 


Diesel engines 


gallons of gasoline 


used. (e) about 100 pounds 


per 1000 gallons of oil used 


“Substantial divided 
solid pollutants are 


tremely 


amounts of finely 
emitted in ex 


irom 


also 


variable quantities ferrous 


and non-ferrous metal refining, processing, 
manufacturing, and finishing and from such 
activities as cement manufacture, sandblast 
ing, rock 


dustries and 


crushing, glass and ceramic in 


many others rhe rates ot 


emission in these cases are related not only 


to raw material and fuel units, but also to 


the nature of the individual methods used 


in processing Indices similar to those 


above are available but necessarily have 


limited applicability 


“Aldehydes 


are emitted by (a) 


estimated as formaldehyde, 
Automobile engines at 
1000 gallons 


about 


a rate of about 18 pounds per 
Diesel engines at 


30 pounds per 1000 gallons of oil 


of gasoline (b) 


“They also are produced in much smaller 


quantities from a variety of combustion 


material is in 
burned, as in the disposal ot 


processes in which organic 


comple t« ly 


refuse in incinerators of improper design 


“Carbon monoxide is produced from gaso 
line engines in normal operation at the rate 
of about 1000 gallons ot 
Chis is the only really significant 
with the 
of improper household heating 


3200 pounds per 
gasoline 


source of CO possible exception 


“Organic vapors, often reterred to as 


‘hydrocarbons,’ are emitted as pollutants 


from: (a) Automobile engines at an avet 


age rate of 200-400 pounds per 1000 gallons 


of gasoline used. (b) Evaporative losses 


from automobile carburetors and tanks at 


variable rate with ai 
at 100° F the 


t the 


a highly temperature 


» Ss 5.0% 


loss may be 2.5 to 
gasoline throughout (c) Evapora 
tion losses from the use of organic paint and 
lac quer thinners, dilue nts, solve nts, degreas 
Ing agents, cleaning compounds and the like 
can be assumed to equal the amount used 
(1) Evaporation of gasoline during storage, 
handling and marketing is estimated at about 


100 pounds per thousand gallons 


“Quite evidently more than two-thirds of 
hydrocarbon pollutants, which play so prom 
inent a role in smog formation, come from 
the use of gasoline engines in automobiles, 


trucks, and buses.” 
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“STATI 


Responsibility for Administration 
of Air Pollution Control Programs 


Harold W. Kennedy presented a speech on 
“Levels of Responsibility for the Administra 
tion of Atr Pollution ( Programs.” 
Mr. Kennedy is county counsel for the County 
of Los Angeles 


ontrol 


“To put the matter into sharp focus, it is 
my firm opinion that the primary responsi- 
bility in controlling air contamination is 
upon the shoulders of those who 
produce it. This is true both morally and 
practically. For example, the people who 
consume electricity cannot control emissions 
from plants. ‘The 
individual control 


the emissions from his car’s exhaust 


squarely 


stacks of steam power 


motorist can no more 
than 
he can stop breathing, unless he 


stops 
driving 
AND 


LOCAL PROGRAMS 


“In 1947 California pioneered the nation 
and adopted a state-wide air pollution con 
trol. statute but left the 
to local Air 
the County 


actual enforcement 
Pollution Control Districts on 
level. (Ch. 632, Calif. 
1947) This type of enabling act was adopted 
in 1952 by the State of 3 


Laws of 


I AWS, 


Kentucky (Ch. 53, 


Kentucky, 1952). In rapid succes 
sion other states joined the parade of state 
pollution control New Jersey 
(1954), Massachusetts (1954), Oregon (1956), 
Washington, Delaware, New York 


Florida (1957) 


1 
Wide alr 


and 


“The avowed purpose of such state stat 


ite is to 


re asonable de gree ol 


Maintain a 


purity of the air resources of the state con 
with public health and welfare. Ai 


pollution is generally defined in broad terms 


sistent 


as the presence the atmosphere of ai 


contaminants, put there by man, in quanti 
discomfort 


to a substantial number of citizens, or which 


ties and of a duration to cause 
are injurious to human, plant, or animal lite 
or property. Standards as to 


quality of pollutants, as 


quantity oOo! 
‘ ‘ 
well as the basic 


framework for enforcement machinery, are 


usually set forth in the state 


statute 


“The California law provides, for example, 


that ‘air contaminant’ includes 


smoke, charred paper, dust, soot, 


grime, carbon, noxious acids, fumes, gases, 
odors or particulate matter, or any combina 
tion thereof.’ (Sec. 24208, Health and Safety 
Code); and 


ae 


That it is necessary 
pollution control 
those portions of the State 


to pro- 
vide for ai districts in 


regula 
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and feasible to reduce 


air contaminants in order to safeguard life, 


tions are necessary 
health, property, and the public welfare and 
to make possible the comfortable enjoyment 
of life and property.’ (Sec. 24199, Health 
and Safety Code) 


"The 


tion 


\ct then provides for an air pollu 
control district in 
activated only if the 
ot that 
problem 


each county to be 


board of supervisors 
county finds that air pollution is a 
that local cannot 
adequately handle the problem 24205, 
Health Safety Code) The Board of 
Supervisors, sitting as an Air Pollution 
Control Board is vested with power to make 
all needful 


or proper 


ordinances 
(Sec 


and 


and 


rules and regulations necessary 


to accomplish the control and/or 
(Sec 


abatement of air pollution activities 


24260, Health and Safety Code) 


California adopted in 1955 


recognizing a state 


“In addition 
a program wide responsi 
supplement local 
health effects 


Health 


bility and designed to 
upon the 


Section 425 of the 


activity research 
f air pollution 


and Satety Code provides 


Public Heal 


“The State 


shall 


Department ot 
mMaintam a program ot 


including, but not limited to 


a) The conduct of studies t 


health effects of air pollution; 


Che determination of the physi 
effects of air pollution upon plant 


and animal life; 


) The 


spol sible tor 


‘(d) Phe 


determination of 


air pollution; 


monitoring air pollutants; 


) The administrative 


ontrol 


development of 


means of « of air pollution in emer 


vrencies; 


local agencies in 


subdivisions 


apparent, 
state-wide recognition of 
1 1 
ugh appropriate enabling 
1 
ent legislation is essential 
and comprehensive treatmen 


ution 


acce pt ( 


responsibility matte! 


completely to local authorities 1 s 
dependent 


whose economy ts substantially 


upon heavy industry, responsibility has been 


accepted for the most part to provide en 


abling acts or other pertinent legislation for 
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control 
standards by 


local 
creation of 
programs 


the encouragement of 
plus the 
such 


pro- 
grams, 
local 
Finally, some states, such as Oregon and 


which may operate. 
Delaware, have provided for state-wide en- 
forcement of air pollution laws and regula- 


tions while not excluding local action. ... 


“Historically, ‘smoke’ ordinances have been 


considered the exclusive province of the 
Mills and factories which 


cities during the nineteenth 


industrialized city 
grew up in the 
century, and multiplied and expanded many 
times during this century, were looked upon 
as the major, if not the only problem in air 
contamination. Sometimes, indeed, it was a 
source of pride to a city to witness the erec 
stacks which 


into the 


tion of several smoke 
belched black 
city’s air. Ultimately, 
apparent that 
in the 

public if not a danger 


new 


soon dense smoke 


howeve in be came 


such smoke and other pollutants 


atmosphere were a costly nuisance to 


to public health. 
It was inevitable that local ordinances be 
adopted providing criminal (as well as some 


civil) remedies 


‘Air pollution legislation is of two general 


r sometimes a combination of both 


Mere 


grees ot 


t1 


punitive ordinances setting up de- 


penalties for violation of antt- 


smoke laws; an ulatory ordinances 


having as their abatement of at 


pollution by pr on of th ge ot 


pollutants into 


“Smoke, of u og 1 he primary 


contaminant egislation 1s 


aimed tumes, 


Lases, 


‘Punitive ordi relied upon for 


many citi uughout the nation, 
growing realization tl such legisla 


tion 


failed t ik | heart of the 
problem has tu t] ide in tavor of 
ordinances wl situation 
uITrCE 


had been en 


Baltimore were 


and control the 


he city limits by 
k 


e Control 


Sm 


Abate 


ts up a 


Smoke 


regulation in 
n procedures 
ven adopted in 


Richm« Kast Chicago, 


Indiana. These cities of cout have pru 


dently profited trom the experience of Pitts- 
burgl 


Cincinnati, St. Louis and other localities 
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in the adoption of effective air pollution 


abatement programs 


“Many areas shave discovered, however, 
that air pollution adequately 
coped with within the confines of a city’s 
boundaries. Los 
Merely to superimpose a chart show 


cannot be 


Angeles is among these 
cities 
currents 
topographical map of Los Angeles County) 
wherein the boundaries of its sixty-one (61) 
cities are delineated, would make it abund 
that an air pollution program 
City of Angeles would 
ineffective, Surrounded 
other 
found 


ing the prevailing wind over a 


antly clear 


limited to the Los 
be almost completely 
dozens of 
Los Angeles 
pendent on their cooperation for the 


as it is by 
communities, 


incorporated 
itself de 
eftlec 


tiveness of many control measures 


“The 
problem is that adopted by the 
seek state legislation providing 

Air Pollution Control 
political level than the 
California 


other alternative solution to such a 
California 
community: 
for the creation of an 
District at a higher 
individual city or county rhe 


law provides for the creation of such a 


District in each County or combination ot 
Thus, the 


a body which, by 


counties responsibility is vested 


reason of its rather 


geographical area can more nearly 


control the problem in spite of the vagaries 


f the wind and the existence of political 


boundaries 


“Within local control programs, of course, 
there are also separate levels of responsibil 
ity. While one group may have responsibility 


for rule-making, another may function as 


the enforcement branch; while one may 


and 
proble ms, an 


duties in the realm of hearing 
individual 


other may function in an advisory capacity 


eae 


ministration of an 


have 


deciding cases ot 


primary responsibility for the ad 


effective air pollution 
control program rests upon local authorities 
in most cases, but if that local authority is 
too small in relation to the size of its prob 
lem, it will surely fail unless it receives 
cooperation from its neighbors or assistance 
from 


some superior governmental agency. 


“REGIONAL AND 
“(1) Interstate 


“As it has been 
pollution 
State 


negative 


FEDERAL ACTION 


Compacts 


frequently stated, ai 


respects no political boundaries 


Boundaries are no exception In a 
fashion, the Constitution of the 
United States recognizes the inherent powet 
State to 


common 


with its 


Article 


ot a sovereign contract 


good 


re ighbor for the 


I, Section 10, Clause 3, as follows 
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‘No State shall, without the Consent of 
into any 
or Compact with another State 


agreement 


Congress entet 


‘The framework is present then whereby 


states may agree, one with the other, on 


and programs tor alleviating air 
Mutual 


subject to solution by 
air pollution within 


methods 


pollution problems in contiguous 


areas are such agree 


sources of 


ments. The 


+ 


a particular state may be ascertainable, bu 


if the effects of contaminants in the atmos 


transcend the boundaries of a pat 


no solution is possible without 


phe re 
ticular state i 


(1) Federal control or (2) interstate compact 


“Since few serious air contamination prob 
lems cz met without law entorcement, 
it i ‘ hat an 


control 


pollution 
industrial 
contemplate 


adequate ait 
adjoining 
must 


program for 


areas In separate states 
Federal 
Con 


more 


some torm ot regional control 


action may be impossible because of 


stitutional limitations Two o1 


states may however, on 


control 


agree, an adequate 


program limited to their contigu 


Ous areas 


» 


(2) Constitutional Problems Involved 


m Federal Action 
Federal 
pollution we are 


“In considering any proposal of 
field of ait 


with 


action in the 


confronted constitutional problems 


Fundamentally, the Constitution endows the 


national government with « 
ated 


States 


“Although the 


not to be 


rain enumer 


A 
powers but reserves the rest to the 


control of air pollution is 
among the enumerated 
powers in explicit terms, neither is the pro 


tection of public health or the 


found 


prevention ot 
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He de ral 
substantial 
fields 
examples of 


pollution of streams, and yet the 


Government does exercise a 


amount of control in these These 


Federal 


considers d 


are, course, but 


activity in what are normally 


state problems 
The 


States Constitution would be the 


commerce clause ot the 


United 
most rea 


sonable which to base the 


provision upon 


ntrol aspects of a national program of at 
] 


pollution control 


] 


Che commerce provides 


comme! 
islation o1 
shall cross 
lines polluted 
may cross State 
most 


cases speculative 


mw, however borne 


Many 1n 


See 49 | Ss 


l Causby, 


The Coverage 
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training other personnel. Courses of study 


at throughout the na 
been supported by grants from 
Health field ot 


atmospheric contaminants. 


‘A PLAN FOR THE FUTURI 


several universities 
tion have 
the Public 


study oft 


Service in the 


‘Let me outline a plan for the logical 


and effective assignment of responsibility 


among levels of government 


‘(A) The Federal 


Assignment 


Che Federal government as representa 


ve of us all, and with first call upon tax 


venues is the logical agency to perform 

special studies, 

information in 
field ot 
| 


As ¢ xample s, the 


dination, and 
' ; 
involving the general 


contamination study 


| } +) 
disaster such <% I1€ 


Donora episode ot 
he effect ( alr con 
idies of meteor 


best be 


and s 
pollution, can 


} 


al agency, rather 


( 


ir 3,000 communities 


lgnment shoul 


I ‘ 


Generally speak 


de S re searcl 


and en 
| 


arcl 


Gardner 
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sary and beneficial. I believe it can be 
safely concluded in any event that the field 
is too broad to worry, at this date, of over- 


saturation in research. 


“Government at the 
admirably equipped to 
mental work 
and similar concrete air pollution preven- 
tives. Such work is too expensive for most 
local agencies to perform, and the Federal 
effort should not be diluted by encompass- 
ing the field of development 


“Most 


legislation, constitutional provisions, or case 


level is also 


develop- 


state 
perform 
on fuels, 


devices, processes, 


states at present have existing 
law * which give cities and counties ample 
authority to deal with local air contamina- 
the function to 
insure that every legal weapon is at the dis- 
posal of the local agency. This should in- 
clude authority to employ the prohibitory 
regulation, a permit and the au- 


thority of local agencies to join together by 


tion. It is clearly state’s 


system, 


contract or into a district of some type 
“In the itself 
find it convenient to enter into direct legis 
administration of the control 
However, local or regional agen- 
better equipped, in most in- 


some instances state will 


lation and 
program, 

cies are far 
stances, to engage in direct control than is 
the state form of government. In the case 
of local districts having police power to 
adopt reasonable rules and regulations, as 
the 


can 


and research indicates 
for strict such 
be adopted within a comparatively short time 
This is such an important point that it de- 
an illustration. This fall in Los 

County it became apparent that 
power plants and refineries 


the technology 


need more regulation, 


serves 

Angeles 
steam-electric 
were burning vast amounts of residual fuel 
oil during the the 
year, despite the fact that natural gas was 
plentiful and available. A regulation 
drafted and is being considered by our Air 
Pollution Control District to ban the pol 
lutant producing fuel. 


worst smog season of 


Was 


“(C) The Local Assignment 

“Cities, counties, and districts are the en- 
tities now bearing the largest burden in air 
pollution control. It appears that 
Federal and State assistance, they will con 
Local 


despite 


tinue to do so. agencies are best 
equipped to assess the local situation, ce 
the most suitable method of 
trol, adopt and carry out a permit system 
and adopt rules of conduct, and enforce the 


state law and local regulations. 


termine con- 


‘“* See ‘Legal Support for Los Angeles Coun- 
ty’s Strict Air Polution Control Program’ by 
Harold W. Kennedy, County Counsel, Report 
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“It is clear to those of us whose 


localities have crossed the ‘smog threshold’ 
that the way must always be left open to 


very 


allow cities and counties to tailor their con- 
trol programs to the local need. By far the 
danger to these vital programs is 
a state regulation which will occupy the 
field, and then dilute local programs by re- 
ducing control to the least common denomi- 
nator. It is a fact of political life that strong 
legislation is almost always so changed in 
committee consideration that it will not be 
burdensome to the county or city having 
the smallest problem, rather than strength- 
ened to aid that area in most serious danger. 
This must not happen in air pollution control. 


greatest 


“CONCLUSION 
“Levels of responsibility, for the admin- 
istration of air pollution control programs 
divided according to the 


are necessarily 


type of activity involved, the size of the 


area, the particular topographical and meteor- 
ological situation and the relative 
ness of the problem. With the development 
[ whether industrial 
who 


serious- 


of atomic energy, for 
purposes or for war, 
foresee the possibility that great quantities 
industrial 


and 


there are those 


of air-borne radioactive wastes 
may whole continents oceans. 
It is at apparent that be 


rapidly approaching worldwide legal prob- 


cross 


once we May 


lems of air pollution. 


“Nevertheless, the city or county remains 
the enforcement level of responsibility in 
most throughout the nation. States 
have either remained completely aloof or 


areas 
have passed enabling legislation or state- 
wide programs optional to the local bodies. 
The Federal government has accepted lim- 
ited 
nical assistance to state and local agencies. 
As the problem of contamination of our 


responsibility for research and_ tech- 


atmosphere increases in intensity, it is obvi- 
that the 
must assume additional burdens in order to 


ous various levels of government 
conquer the threat of the loss of our most 


basic natural resource—the air we breathe. 


“For America to win the war for cleaner 
air not only must the three levels of govern- 
ment—Federal, State, and local fulfill their 
responsibilities but private industry, con 
tributing to contamination, must 
the fight with all its skill and unlimited re- 
This National Air Pollution Con 
the place to such a 
team.” 


air join 
sources 
ference is organize 
combat 


submitted to the Board of Supervisors of the 
County of Los Angeles, September 1957 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 

| NEGLIGENCE REPORTS 


Municipal Airport's Liability— 
Grant of Immunity Constitutional 


The legislature has the power to grant 
immunity from negligence liability to a 
municipally owned and operated airport, 
even in view of the fact that such opera- 
tions have been frequently held to be 
proprietary and not governmental. Texas. 


An action was brought to recover dam 
ages for airplanes that 


result of the 


were destroyed by 


fire as a alleged negligence 
of the 


premises. The 


airport in burning grass on_ the 
plaintiff had a 
agreement with the city whereby this prop 
erty was stored at the lhe airport 
Was owned and operated by a Home Rule 
City 


contractual 


airport 


In the decisio1 
of the trial court 


Was 


lower appellate court the 
which held that the city 
immune from lability for such dam 
ages was reversed 

An appeal was prosecuted to the Supreme 


Court of Texas, this court considering the 
ownership and 


Home 


a governmental function in the 


question to be “whether 


operation of an airport by a 
City 1s 
that 
liability for 


the airport 


Sonse renders the city 


linmune trom 
burning grass on 
result of 


was destroyed 


negligence in 
premises, as a whicl 
certain property 


damaged.” 


Negligence 


as broad as hat of the courts’ and, 


determining the question 
considered the common-law decisions which 
held the mu- 
nicipality to be functions, with 


resulting lability for 


The court in 


operation of airports by a 


proprietary 


negligence. However, 


these decisions were not considered to be 


decisive where the question, as here, was 


presented for the first time 


Under Article {6d i: Vernon’s Texas 
Civil Statutes, which forms a part of the Mu 
183, it is 


Airports Act, Ch. 114, p 


provided that municipal airport maintenance 


nicipal 


and other 


“hereby 


mental 


activities concerning airports are 
to be and govern- 


public 


declared public 


functions, exercised for a 


purpose, and matters of public necessity.’ 


The next question for decision was whether 
the leg 
this 


islature had_ the power to classify 


activity as governmental, and im 


munize a municipality agamst actions for 


negligence, This question was answered in 


the aflirmative It was argued by the 


plaintiff that only the courts could classify 


such an activity as being governmental or 


proprietary Che supreme court, however, 


legislature’s collective 


determined thi ‘ 


understanding life and government was 


that 
much ex 


' 


the legislature certainly had as 


perience in determining tl relative mmpact 


f a given municipal acti 


Phe VY nature 


its speed 


its dangers, 
ind civil and mili 
t | subjected to 


as caused it ie 


its advantage Ss, 
ary us¢ | 


mterest trom its 


wnership and 


governmental 
Public 


airports, Whether a city, 


very in 
ception operation 
county of 
to follow in 
involved in 


Conse que ntly, the 


orderly c 


publi 


State 1S a more 
fulfilling the 


activity 


IUTS¢ 
obi ctives 
court 
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such an 





found the foregoing characteristics of avia 
tion to be sufficient to support the classi 
fication of a municipal airport operation as 
a governmental activity. 
tion was not arbitrary and unreasonable. 
The 
reversed and the provision 
tional—City of Corsicana v 
Texas Supreme Court 
8 NEGLIGENCE CAses (2d) 


Such a classifica 


appellate court was 
held constitu 
Wren et al 
October 29, 1958. 
1282 


decision of the 


Release of Original Tortfeasor— 
Malpractice Actions 


In one of the following cases a consent 
judgment was held to be a general release 
and a bar to a subsequent action against 
a physician for alleged negligent conduct. 
In the other a general release executed 
to the original tortfeasor did not bar a 
subsequent action against physicians. 
Their conduct was an independent wrong. 


Ohio the 
automobile 


In the State of 
injured in an 
underwent 
and was subsequently removed to a New 
hospital where the detendants, phy 
further treatment. A 


plaintiff was 
accident He 
treatment in an Ohio hospital 
Jersey 
sicians administered 
general release was executed to the 

tortfeasor in New Jersey, such release con 
that the injured party 


“including all those tor 


statement 
claims 


taining a 
released all 
known and unknown and anticipated and 


unanticipated injuries and damages 


A suit was filed in New 
the physicians for injuries sustained as a re 
sult of treatment 
hei 


bar to this action 


Je rsey against 


alleged negligent 
that the 


their 


defense was release was 


lhe Supreme Court of New Jersey pointed 
out that the alleged 
mitted by the physicians was a several and 
independent tort committed in New 
and not committed jointly with the original 
Ohio Therefore, the State of New 
Jersey had an interest and apply its 


tortious wrong com 


Jerse \ 


tort in 
Way 
own law to the subsequent tortious conduct 
lt was concluded that the 
to the tortfeasor did not bar the 
injured party's action against the physicians 
\ release 


executed to an original tortfeasor does not 


release executed 


original 
for their alleged tortious conduct 


release a separate cause of action against 
an independent 
that the 
the release, to 


Daily 7 


wrongdoer It 
injured party 
releas« the 

Ne W 
December 1, 1958. 


(2d) 1413, 


Was not 
shown intended, by 
physicians 
Somberg et al 
Court. 
CASES 


Jersey Su 
8 NEGLI 


preme 
GENCI 


134 


accident the in- 
taken to a 


(ese an automobile 
i jured 


party was hospital 
was examined by the defendant, 
physician and advised to go home. Several 
hours later she suffered 
and upon being readmitted to the hospital 
was examined by another and 
was found to have a fractured skull and a 
cerebral concussion. She died as a result of 


where she 


severe headaches 


physician 


these injuries, 


deceased’s estate 
and 
involved in the ac 

death 


The administrator of the 
filed suit against the 
of the that were 
cident. In this case the 
to be due solely to and the 
negligent acts of the 
trial of the 


drivers owners 
cars 
was alleged 
result of the 
drivers. Pending 

judgment was 
entered into and the amount was paid and 
satisfied in full to the administrator. The 
judgment recited that it was that 
the payments would operate as a full, final 
and complete settlement “of all 
and things between the plaintiff and said re 


case, a consent 


agreed 
matters 


spective defendants 


Subsequent to this wrongful death actio1 
and judgment the administrator instituted 
the present action against the physician 1o1 


the wrongful death of the deceased 


North 
held that the consent judgment constituted 
a general and 
igainst the physician. At the 
his original death action the 
knew or had opportunity to 


Che Supreme Court of Carolina 


release barred the actiol 
time of filing 
administrator 
know of thie 
physician’s conduct in connection with th 
treatment, He 
the drivers of the 


4 
to proceed 
and alleged in his 
complaint that the decedent’s death was duc 
solely to was the 
negligent acts of the drivers of the 
involved in the accident.—Bell v. Hankins 
North Carolina Supreme Court. Novembet 
19, 1958. 8 NEGLIGENCE C 1403 


elected against 


cars 
result of the 


and joint 


cars 


ASES (2d) 


Short Short: Michigan 


\ spectator who was injured when the 


bleacher seats at a ball park collapsed did 
not allege that the employees of the munici- 
pality were negligent in performing a pro 
prietary function. The municipality argued 
on motion that the spectator’s declaration 
alleged damages resulting from negligence 
of its employees in the performance of a 
governmental was de 
nied, the 


sovereign 


function. Recovery 
court holding that the 


immunity 


doctrine of 
applies where employees 
of a municipality 
mental 


are performing a govern- 
Penix v. City of St. Johns 
Michigan Supreme Court. October 13, 1958. 
8 NEGLIGENCE Cases (2d) 1077. 


function 
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FIRE 

| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 


Comprehensive Liability Policy— 
Assault and Battery by Insureds 


Where a partner committed an assault 
and battery on a third party the liability 
policy issued to the partnership provided 
coverage. The acts were not committed 
by or at the direction of the partnership. 
New Jersey. 


of the partners involved in this case, 


ile operating an earth-moving machine, 


third party that he would bury him 
didn’t get out of the While the 


own prop 


Way 
party was standing I 
the partner dro t machine at him 
caused him to 


Im myjuries 


tv, among 
e and assault 
partne rsl Ip and 
lividually \s a result 


‘omplaint the parti 


urt 
l 


suimimiar\ 


judgement 


Fire and Casualty 


insured Is a also 


named partnership 


therein but only with 


includes any partnet 


to his liability as such 


respect 


determination was 


The question for 
whether, under the terms of the policy, the 
for liability that 


committing an 


partnership was covered 
from a 
battery in the 


resulted partne 


assault and course of the 


partnership business 


The court found that tl individual 

also insured with regard to 
partnership itself, and that the provi 
policy did not affect the in 
rship) that neither committed 
assault 


martners were 
ons in the 
ed (partne 
the commission of the 
Since there was no contention 
with the 


part 


partners was 


consent of the other 


et +} t 


tners at committed 


nts of the 


pa 
the position as agel 
If it cannot be found that the 


] 


e committed by or at the direction 


insured partnership, there is no 
ry. The judgment 
Valanga 
Insurance 


urt No 
“ASUALTY 


Sonic Boom Damages— 
Aircraft Provisions Analyzed 


A policy that provided coverage for 
loss by aircraft and contained the words 
“shall include loss by falling aircraft” 
was held to cover damages caused by a 
sonic boom. The words “shall include” 
are words of enlargement, not limitation. 
Texas. 


rame ant 
ware hou 
being covered 
rage policy issued 
the in 

he area 

super 

ircraft created 

al d propelled 
building, whicl 
d contended 


] 
1lOSS 





Extended Coverage provisions shall include 
hail, 
provision 


windstorm, hurricane, 

.” Another 
to damage by aircraft and 
land vehicles provided that “Loss by aircraft 
shall include direct loss by falling aircraft, or 
objects falling therefrom o 


direct loss by 
explosion, riot 


which applied 


In the trial court a judgment was ren 
dered in favor of the insurer, the court hold- 
ing as a matter of law that the insured’s loss 
and damage were not within the insured 
perils of the policy covering loss by aircraft 


or by explosion. 


The appellate court in analyzing the policy 
provisions noted that the coverage was ex 


] 


tended to include loss by atrcraft, and, fol 


lowing this provision, it was provided that 
“Toss by 


falling aircraft, or 


aircraft shall include direct loss by 


objects therefrom 


p< licy de- 


\ proper construction of the 
pended upon what the words “shall include” 
The court concluded that the 
“include” was generally employed as a term 


ot enlargement and not 


meant. word 
as a term of limita- 
tion, or of enumeration; therefore, the air- 
craft provision of the policy was not limited 
falling aircraft or objects falling 
that 
his loss was proximately caused by aircraft, 


to loss by 


therefrom. If the insured could prove 


he would be entitled to recover 


Concerning the explosion coverage argu 
inent proffered by the insured, the court was 
of the opinion that it could not take judicial 
knowledge of what a sonic boom is, or if 
it is an explosion, because it is not known 
fact an explo 


lo recover under this provision of the 


whether a sonic boom 1s in 
sion 
policy required proof by the insured that a 
sonic boom is an explosion. Judgment was 
reversed in favor of the insured.—A /exander 
v. Firemen’s Insurance Company. Texas Court 
of Civil Appeals. October 23, 1958. 9 Fir 


AND CASUALTY CASES 787 


Insurer's Duty to Appeal— 
Advice of Counsel Insufficient 


Against the advice of its counsel, an in- 
surer refused to appeal a case. The in- 
surer that did appeal in the name of the 
insured could not recover the costs of the 
appeal because such refusal by itself does 
not constitute fraud or bad faith. Tenth 
Circuit. 


This action involves a suit by one insuret 


against another insurer to recover the costs 
of an appeal and reasonable attorney’s fees. 


The 


policy 
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liability 
to a utility company, the provisions 


defendant insurer issued a 


of the policy providing that the insurer 
agreed “to pay on behalf of the insured all 
sums for which the insured should become 
legally obligated to pay 
[and to] defend any suit against the insured 

” The plaintiff insurer had issued to 
the utility company a policy which provided 
Subsequently, a fire 


as damages .. . 


tor excess 
broke 
the company 
result of the 


coverage. 
mill and fixture 
that the 


(utility 


out in a company, 


fire was a 


company ) 


alleging 
insured’s 
negligence. 


As a result of the fire, the defendant in- 
surer undertook an investigation and defense 
of the lawsuit, the suit resulting in a judg- 
ment against the insured, which was sub- 
was covered by the 


refused to 


more than 
The defendant 
take an appeal to the supreme court of the 
plaintiff 
prosecuted an appeal in the name of the in- 
sured, but the judgment 
was affirmed. 


stantially 
policy. insurer 


state; consequently, the insurer 


against the insured 


It was argued by the excess carrier that, 
under the facts of the case, the terms of the 
defendant’s policy required it to 
appeal, and failure to do so constituted a 
it to lia 
for the cost of the appeal to its in 
sured. Some of the material findings of the 
appellate court were that the defendant in- 
surer refused the [ counsel to 
accept the offer of a settlement, and that it 
trial on the that no 
specific acts of negligence on the part of the 
utility It was also ad 
vised by the defendant insurer’s counsel that 
the doctrine of res ipsa locquitur was not 
applicable to the and that 
should be because of 


take an 


breach of its contract, subjecting 
bility 


advice of its 


pr ceeded to advice 


could be established. 


case, an appeal 


certain state 


that 


taken 


which indicated such 


would be 


court decisions 


an appeal sustained. 


that the defendant 
breach of duty it 
owed to its insured in refusing to take its 
counsel’s advice that an appeal should be 
taken, and that this subjected it to liability 
for the yf the appeal. From this find- 
ing the defendant appealed to the Tenth 
Circuit 


found 
was guilty of a 


The trial court 
insurer 


costs 


This court found that an 
ployed to defend litigation 
of the 


has authority 


attorney em- 
is in complete 
charge litigation, but the fact that he 
his chent in the 
trial and conduct the litigation gives him no 
right to Whether an 


is a question for 


to represent 
prosecute an appeal. 
should be 
determination by 
ment of the trial 
appellate court holding 


appeal taken 


the principal. The judg- 
reversed, the 
“when 


court Was 


that rights 


IL J — February, 1959 





of others for which the insurer is respons- 
litigation, it must 
well as its into 
consideration in determining whether an ap- 
peal shall be taken 


liable to such 


ible are involved in the 


take those rights as own 


The insurer will become 
parties only tf it fraud 
bad faith in 


he failure to 


acts 


ulently or in refusing to take 
take the 


counsel employed to try a case, that 


an appeal advice ot 
an appeat 
and without more, 
finding of bad 
Security Insurance Company 
ympany of North 
Court of Appeals 
October 24, 1958 


==> 


ASES //09 


should be taken, in itself, 
Is insufficient to 
faith.’"—Hawkeve 
v. Indemnity Insurance ( 
United States 
Tenth 
AND CASUALTY ( 


Sustain a 


America 
for the 
9 FIR 


Circuit 


Fire Coverage Dispute— 
Reformation of Policies 


Coal bins and fences that were destroyed 
by fire were not covered by the policies 
because these appurtenances of the busi- 
ness did not belong to or constitute a 
permanent part of the insured buildings. 
Michigan. 


Actually, 


and 


this 


two cases, eacl 


case involves two policies 


against a different in 


surer, but they were consolidated for trial 


by stipulation 


business 
located 


one-story 


Che insureds in the coal 


had 


Were 
two buildings which were 
different addresses. \ 
used 


and 
at two 
brick building primarily for manu 
facturing purposes was at one address, and 
building used 
principally for mercantile and dwelling put 
Behind the buildings the 


thei 


at the ar, a two-story 


insureds 


poses 


had 


wooden bins, 


coal yards which consisted of 
driveways and electri 
loading 


yards that \a_ fire 


Tences, 


cal equipment tor purposes It 


Was in these occurred, 


the fire confined to the yards, and 
j 


neither of the described buildings 


being 


damaging 


Both policies described the insured prem 


one- and two-story buildings 


thei 


language of the policies particularly defined 


wes as the 


located at respective addresses Phe 


the word building and provided coverage 


on” Building, including foundations 


plumbing, electric wiring, electric 


sound and fixtures, boilers, machinery 


used for the service of the building only, 


all only while contained therein the 


property of the owner of the building and 


belonging to the described building, while 


attached thereto or stored therein or in 


other buildings on the premises; also all 


Fire and Casualty 


permanent fixtures, stationary scales and 
and constituting a 
said building.” A pro 
provided that liability 
this 


property, 


elevators, belonging to 


permanent part of 
vision of the policy 
undet item tor 


also “assumed 


loss to 


Was 
personal including 


to the 


such 
materials belonging insured and not 
pertains only to the 


building, 


otherwise covered, as 


sole use or service of the all while 


contained therein or attached thereto 


that 
was covered 
that 
that are 
pur- 


premises 


It was contended by the insureds 


coal yards 


the policies on the buildings, 


damage in the 
and 
include fixtures 
witl 


which the use 


the descriptions 
mercantile 
of the 


used in conjunction 


without 


poses 


could not be continued 


Michigan 


establish 


The Supreme Court of 
cluded that it wasn’t 
coverage that the 
“mercantile 
addresses. It 


that the 


con 
enough to 
merely 


property serve 


purposes” at the described 


was required by the policy 


appurtenances ot! the business, such 
and 


building 


as the permanent fixtures, belong to 


constitute a permanent part of the 


If it were found that the policies didn’t 
eds claimed that 


parties that the 


provide 


it was the intention of the 


coverage, the insu! 


policies would provide coverage on the ap- 


purtenances, electrical equipment and coal 


bins. They asked that the policy be re 


rmed on the basis f mutual mistake 


express the intention of the parties 


this argu 
testimony, but 


Che court took a dim view of 


ment in view ot the recog- 


nized would be reformed if 


that a poli \ 


there had been a mutual mistake of fact. 


It was asserted by the insureds that 


Was 


their intention that everything flammable 


vered, and if it wasn’t, it 


attributable to 


Was 
Inexperience 


insurer’s agent 


iment the court 
insureds and the 
the agent that 
building insured 
anyway, even 

inted out that the 
flammable 


it this testimony 


materials 


establish mutual mistake of fact whicl 


necessary tor a retormatl 


f the policy 


lower court which refused 


decision ot the 


id coverage and reform tl 


med Goldman et al. v. Century 


e policy was at 


Insurance 


Company et al. Michigan Supreme Court. De 


cember 2, 1958. 9 Fire AND CASUALTY 


CASES 825 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


‘Excess Clauses’’ Require Equal 
Apportionment Between Insurers 


Where both policies provided for “ex- 
cess coverage,” one covering the driver 
of a rented truck and the other covering 
the rental company, neither policy pro- 
vided primary insurance. Each insurer 
was equally liable for the settlement and 
expenses. New Jersey. 

hired a truck from a 


\ news company 


vehicle rental 


to be 
While 


accident 


company which was 
used in the news company’s business 
being operated by an employee an 
vcccurred which caused personal injuries to 


motorist 


another 


At the 


policy in 


accident there 
had 


policy 


time of the 
effect that 
plaintiff, insurer. This 
liability for 


Was a 


been issued by 


covered the 


news company tor property 


damage and personal injury, and further 


provided coverage to any nonowned or hired 
business 


vehicles that may be used in the 


Che “other insurance” provision of the 


that “If the 


against a 


policy provided insured has 
covered by 


liable 


rrtion 


other insurance loss 


this policy the Company shall not be 


prope 
limit of 


under this policy for a greater 
than the 


stated in the 


of such loss applicable 
liability 


the total applicable limit of liability of all 


declarations bears to 


valid and collectible sucl 
loss; 


der this policy 
out of the 


Insurance against 


provided, however, the insurance un 
respect to loss arising 


hire d 


basis 


with 
mamtenance Or use of any 
automobile insured on a cost of 


or the use of any non-owned automobile 


shall be 


valid and collectible 


here 


effect 


excess msurallce Ove! any otner 


msurance 


was another policy of insurance in 
that defend 
insurer 


had been issued by the 


ant, which provided coverage on 


Chis insurance 
New 


which 


the vehicle rental company 
accordance with a 
Law (N. J. S. A. 45:21-1) 
that 
vehicles for hire carry insurance to protect 
may be injured by the 
rented motor 


was acquired in 


Jersey 
engaged in renting 


required persons 


anyone that opera 


tion of a vehicle. In this policy 


138 


both the lessee and the driver were included 

\ provision of the policy pro 
‘The insurance under this policy 
other 


available t 


as insureds 
vided that 
shall be 


and 


excess 
collectible 


thre insured, either as an 


msurance over any 


valid insurance 
insured under an 


other policy or otherwise 


Che motorist filed suit agaist the news 
company and its employee, the defense of 
was undertaken by the plaintiff, in 


after the 


whicl 


sure defendant, insurer refused 


to do so 


In the lower court the 
sued the rental 
alleged that it 


Phe chancery 


plaintiff, insurer 


company’s insurer and 
was the primary insurer 
held that the rental 
company’s insurer was the primary insurer 
because of the 


New 
t hel 


and held it lable for 


division 


Jersey Law (above ), 
the settlement amount 


incurred by the plaintiff 


New 


was narrowed down 


and the expenses 


On appeal to the Jersey Supreme 


Court the controversy 


to the fact that each policy, so f as 


coverage Was concerne d, provide d tor excess 
collectible 
the liability 


determined 


valid and 


uurt felt that 


msurance other 
hnsurance h ce 
ot the two 


by the 


msurers had if be 


terms of the “other insurance” pro- 


visions of the 


policies 


Other cases were reviewed which involved 


similar problems, but in those cases it was 


found that one policy provision yielded in 
order to establish the other as primary 


insurance, or that policy issued first or 


issued to the tortteasor 


was the primary 


surance, 


Che suy court held thi 


remic 


arbitrary to absolute effect 


visions of policies and ignore 


similar provision in the other. Further 


since both policies provided for excess in 


surance, there could be no excess insurance 


unless there was some primary 


that “The 


provisions are 


Mnsurance 


Che court found excess insur 


ance mutually repugnant 


Cherefore, the general coverage ol 


policy and each 


obligated to share in the 


each applies company 1s 


cost of the settle 


ment and expenses,” Even though the policy 


limits of each policy were substantially 


different, the liability could not be prorated 
because of the many variables affecting the 
an equal apportion 


Vutual 


premiums. Theretore, 


ment was required.—Cosmopolitan 


Insurance Company et al. v. Continental Cas 


New 
1959. 15 


Jersey Supreme 


\ UTOMOBILI 


ualty Company et al 


Court. January 5, 


Cases (2d) 1345 
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Incur Debt as Condition Precedent 
to Recover Hospital Expenses 


It is not a condition precedent to recovery 
that an insured first incur a debt for 
hospital expenses. The insured was also 
covered under a hospital plan which pro- 
vided that hospital services be given 
free to subscribers to the plan. Wis- 
consin. 

auto 


he insured Vas COVE red under an 


policy that was issued by 
Chis 
$500 medical payments covet! 


driving his 


mobile lability 


the defendant, insuret policy also 
rrovided for 


age W hile 


insured 


automobile, the 
was involved in an accident 
him to. be spitalized 


he sustained 


a 


insured also 


$500 med 


1 
] 
I 


\ pertinent 
coverage clause 
] 
mobile insuret 


able expenses 


Automobile 


from the date of accident for 


medical, surgical, X-ray and dental services, 


necessary 


including , necessary ambulance, hospital, 


professional nursing and funeral services 


Another provision provided covet 


age “To or for the named insured 


who sustains bodily injury caused by 


accident, while occupying or through being 


struck by an automobile.” 


The court found that there was no debt 
I 


incurred by the insured as alleged, but 


| 
was a debt incurred by the hospitaliza 


there 


tion plan insurer. Since the insured had 


premiums to tl there 


| insurer, 


expense which was incurred for 


services furnished “to or for” the 
| he policy pro 

did 
was require: oO mcut x 
ng ambiguity was resolved 
The decision of 
pp v. Home 


Wisc 


1959. 15 


nsin Su 


\UTO 


Family Car Doctrine— 
Father Liable for Child's Negligence 


A father is liable to the mother for in- 
juries sustained as a result of the negli- 
gence of an unemancipated minor son 
while driving a family automobile. The 
son had general authority to drive. Li- 
ability is based on the family car doctrine. 
Connecticut. 

W hile 





as pertains 
The court 
Married 
maintain 
How 
action 


much of the appeal 
considered.) 
result of the 
1877 a wife may 
husband 


(Only so 
to the 
found that as a 
Women’s Act in 
a tort action against her 
ever, a parent may not maintain an 
for personal injuries against an unemancipated 
child public 


father is 


minor because such violates 


policy 


Whether the liable for 
injuries depended on the application of the 
family car doctrine. The court cited Stick 
ney v. Epstein, 123 A. 1, wherein it was held 
that the “head of the family 
a motor vehicle for the 


father was these 


who maintains 
general use and 
family is liable for the 
the family hav 
drive it, if it is 


convenience of his 
of a member of 
authority to 


negligence 
ing general 


being used as a family car 


Another 
by the 
should be 


important question considered 


court was whether the mother 
precluded from recovery on the 
ground of public policy. This question was 
answered in the negative, the court citing 
Vew Haven Waste Material Corpora 
Conn. 377, 150 A. 107. In that case 
child 
ployer for injuries 
of the father’s negligent 
employer’s truck. In determining the cas¢ 
that “Though the law 
to the wife or child injured the 
right of against the husband or 
parent who is the servant of the 


the liability of the master must remain until 


Chase 2 
tion, 111 
a minor father’s em 


result 


Was suing his 
sustained as a 
operation of the 
the court stated 
may deny 
recovery 
master, 


he satisfy it or be by rule of law relieved 
irom the liability for ; 
Judgment of the trial court was affirmed 


his servant’s wrong 
Connecti- 
November 
1133 


Silverman et al. v. Silverman et al 
Errors 


Cases (2d) 


cut Supreme Court of 
6, 1958. 15 AuTOMOBILI 


Short Shorts from the Courts 
Fifth Circuit . .. A 


$7,830.48 for a whiplash 


jury award ot 
injury to. the 
injured party’s neck and lower back was not 
fact of much 


excessive, notwithstanding the 


smaller awards in numerous cases invol\ 


ing Whiplash injuries. One of the physicians 
testified that 
separate entity, 


each whiplash injury is a 
can be laid 


a particular 


and no rule 


determine how long 
individual will take to from. the 
injury The jury was not bound to follow 
the awards given in other Southern 
Farm Bureau Casualty Insurance Company 
v. Palmer. United States Court of Appeals 
for the Fifth Circuit. January 13, 1959 


15 AUTOMOBILE CAsEs (2d) 1407. 


down to 
recover 


cases 
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Michigan The defendant, motorist, 
who was involved in an accident which re- 
sulted in injuries and death to persons in 
another taken to a 
pital where a sample of his blood was 
taken. This sample was forwarded to the 
state police, who had it analyzed. 
found to contain a percentage of 
alcohol. In the trial the testimony 
of the specialist who analyzed the sample 
admitted 


held that “the taking of blood 
for purposes of analysis from the person of 


automobile, was hos- 


It was 
certain ; 
court 


was into evidence. 


It was 


one who is unconscious at the time con- 


that 
such 


rights, and 
the analysis of 
blood should not be admitted in evidence.” 
Such violated Article 2, Section 10 of 
the Michigan Constitution concerning search 
and seizure—Lebel, Administrator v 
cicki. Michigan Supreme Court. 
2, 1958. 15 AUTOMOBILE C 


stitutes a violation of his 


testimony based on 


acts 


Swin 
December 
ASES (2d) 1004. 


New Hampshire... Where it was alleged 
that the 
the child 


permanent injuries sustained by 
inflicted while he was a 
nonviable fetus, the court held that the in 
fant, could maintain an 
action to recover for prenatal injuries even 
though the injuries were inflicted at a time 
when the had not yet 
fetus 


were 


being born alive, 


infant reached the 


state of a viable 


lhe court found that though proot 
may be difficult, and such ac- 
give rise to fictitious claims, this 
dithculty and danger 


type of 


even 
of causation 
tions may 
are not peculiar to this 
action. If a child, born alive afte 
sustained at any period of its 
lite, prove the 
caused by the tort, it 
Bennett et al. z 

shire Supreme Court 

15 AUTOMOBILE C 


an injury 


prenatal can damage was 
right to re- 


New Hamp 


1958 


has a 

Hymers 
Decembe r ol, 
ASES (2d) 1313. 


cover 


The next of kin brought 
the death of their 
allegedly being 


Tennessee . . 
an action to recover for 
death 


negligence of a 


unborn son, the 


caused by the school bus 
This action was maintained under 


Wrongful Death Statute, 


operator. 
the Tennessee 
20-607, T. C. A. 
The 


born 


court found that even though the un 
child 


Ot separate 


was a viable fetus, or capable 


existence from its mother, its 


next of kin could not maintain an action 


because an unborn viable fetus is not a 


rg within the meaning and contempla 
tion of the Hogan et al. v. Me 
Daniel. Tennessee Supreme Court. December 
12, 1958. 15 AuTOMOBILE (2d) 1125, 


I L J — February, 1959 


person” 
statute.- 


c ASES 
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Medical or Surgical Treatment 
Death—Exclusion Clause Construed 


Death which results from a diagnostic 
test comes within the “medical or surgical 
treatment” clause of a life policy. Diag- 
nostic tests or preparations for cure come 
within the legal meaning of “medical and 
surgical treatment.” Texas. 


brought by the benefi 
ciary of a life policy that was issued to the 
insured by the defendant, insurer. The policy 


provided 


This action was 


insurance against death by acci 
dental means, and contained a clause which 
exclude d death 


or indirectly, wholly or partly, by 


specifically “caused directly 
medical 
or surgical treatments, or bodily or mental 


infirmity or any other kind of disease.’ 


After complaining about his eyes the in 
sured was examined by a neurological sut 
and time later returned to the 
hospital where he underwent a pneumoence 
The this test 
negative, so the surgeon diagnosed that the 
insured from a brain stem 
tumor. Immediately after the test the in 
sured’s condition became He finally 
died and the 
suffering 


geon 


some 


phalogram results of wert 


was suffering 
worse 
autopsy disclosed that he 
from a brain tumor 
had hemorrhaged as a result of the pneu- 
moencephalogram. It was established that 
the test caused the hemorrhage and that 
this was the immediate cause of death. The 

considered | 


Was 


stem which 


pneumoencephalogram was dV 


medical authorities to be a diagnostic 


and in no sense a treatment to alleviate 


+ 


condition of a patient. 


In the trial court the beneficiary recovered 


a judgment from which the insurer prose 
l'wenty-five points of errot 
them 
clusively that the trial court 
ruling the insurer's 
verdict, and that 
that the pneumoencephalogram performed 
upon the deceased was not medical or surgi 


cal treatment; that 


cuted an appeal 


were alleged, but six of alleged in 


erred in ovet 
motion for instructed 


“there was no evidence 


there was no evidence 
showing that the death of the deceased was 
not caused directly or indirectly, wholly or 


partly, by medical and surgical treatment.” 


Life, Health—Accident 


The appellate court considered that the 
only question for determination was whether 
the death of the came within the 
hazards insured against by the policy. 


insured 


It was argued by the insurer that even 
though the pneumoencephalogram was con- 
sidered to be a diagnostic test, it involved 
treatment and acts which have been judi- 
cially determined as being surgical or medical 
treatment. 


The court agreed with the insurer’s con- 
tention and held that the performance of 
the test under the circumstances constituted 
medical and surgical treatment as a matte 
“Treatment” 
given a 
includes an 
giving of a prescription, preliminary exami- 
nation and sometimes an exploratory oper- 
examination. It was held in United 
Commerctal Travelers v. Shane, 64 F. 2d 55, 
that treatment generally includes three stages 
Whatever is 
usually done to the patient or administered 
to him by a skilled physician or surgeon in 
any one of these stages is properly included 
under the term ‘treatment’, even though it 
an indispensable prerequisite.” 


of law. 
must be 


as used in the policy 
Such 
operation, the 


reasonable scope. 


a word actual 


ation or 


“preliminary, main and final 


may not be 


“medical 
legal mean 
(quoted above) 


that the term 
and surgical treatment” had the 
opinion 
Things that are performed by a physician or 
the diagnosis or in the prepara- 
within the 
“medical and 


It was concluded 


ing as set out in the 
surgeon in 
tion for a cure were held to come 
term 


legal meaning of the 


was also determined 
erred in overruling the 
The 
judgment was reverse: Provident Life and 
Accident Insurance Compan Hutson. Texas 


September 12, 1957 


surgical treatment.” It 
that the trial court 
*s motion for instructed verdict 


insurel 


ourt of Civil Appeals 
+ Lire CAses (2d) 99 


Fraud by Insurer Entitles 
Insured to Punitive Damages 


Inducing a beneficiary to surrender a 
policy and death papers on a promise to 
pay the full value of the policy constituted 
fraud and entitled her to punitive and 
actual damages when the insurer paid only 
part and did not surrender the papers. 
South Carolina. 


a beneficiary 
$3,000 actual 


This action was brought by 
against an insurer to recover 
a fraudu 
contract An 
insurer solicited the beneficiary 
of her 


and punitive damages because of 


lent breach of an insurance 


agent of the 
on the life 


and sold her a policy son, 
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After 


the son died, the agent came to the bene 


the face value of the policy being $200. 


ficiary’s home and induced her to surrender 
to him the policy, receipt book and death 
papers on his promise that he would pay 
the full amount of the policy. The insurer 
tendered a check to the beneficiary for 
$149.30, this amount refused and a 
demand being made for the full amount of 
the policy. 


being 


It was alleged by the beneficiary that the 


insurer has since refused to pay the full 
amount of the policy or surrender the papers, 
and that conduct on the part of the 
insurer fraudulent, intentional, willful 
and unlawful. In the trial court a judgment 


was rendered in favor of the beneficiary 


this 


Was 


The Supreme Court of South Carolina 
judgment in the 


“Breach of 


affirmed the lower court, 
but also noted that a 


however fraudulent the intent impelling o1 


contract, 
accompanying it, does not of itself give rise 
to a cause of action for punitive damages.” 
However, the court concluded that 
tion by a life insurance company of a policy 
book obtained from 
the beneficiary by fraudulent 


“reten 


and premium receipt 
the insured or 
representations of the company’s agent is 
a fraudulent act” will liability 
for punitive as well as actual damages.- 

United Insurance Company. Soutl 
October 29, 1958 


and entail 
Blackmon v 
Carolina Supreme Court. 
$ Lire Cases (2d) 27. 


“Key Man” Insurance— 
Misrepresentations by Insured 


An employer who procures life insurance 
on an essential employee is barred from 
recovery if the employee makes material 
misrepresentations of fact to the insurer. 
Here, the employer certified the employ- 
ee’s statements as correct. New Jersey. 


action tor re 
and policy that it 
issued to the employer of the insured. This 
type of policy is sometimes known as “key 


brought this 
cancellation of a 


Che insurer 


cision 


man” insurance because it is taken out and 
applied for by 
insure the life of an 
Although the employee is the 
employer 


beneficiary of the 


an employer who wishes to 


essential employee 
insured, the 
is the applicant for, owner and 


poli \ 


insured was the general 
tool 


issued a policy to the 


In 1955 the 


manager of a company. The insure 
tool upon 
its application, the application consisting ot 
Part II dealt 


insured, whereon he 


company 


two parts. with medical 


history of the affixed 
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his signature beneath a stipulation which 


stated 
which are 


“T have read the foregoing answers 
true, full and complete 

such answers shall also become 
that 


and 
part of any policy 
issued on the strength thereof.’ 


contract may be 


I of the application was signed by 
tool company and the 
that 


Part 
the president of the 
insured It contained the 
“Tt is hereby agreed that any policy issued 
shall not until the first 
thereunder has been paid during 
health of the 
is proposed for insurance 
foregoing statements and_ all 
tained in Part II true, and are 
offered to the Society as an inducement to 


assertion 
hereon take effect 
premium 
whose life 
All of the 


con 


the good person 
those 


he reor are 


issue the policy 


In the trial court the assignee of the 
policy from the tool 
a summary judgment as did the 


and the insurer’s motion was granted with 


company moved tor 


insurer, 


judgment in its favor 


On appeal to 
Court the 
sured Lave 


the New Jersey Supreme 
that the in 
statements 


assignee conceded 


false negative con 
and electrocardiograms 
that the 
actually from a_ heart 
and had been treated for it. It was further 
established that the | 


insured’s death 
caused by a coronary 


cerning heart disease 


It was established insured was 


suffering condition 
was 


occlusion 


It was asserted by the insurer as grounds 
that “it had induced by 
musrepresentations to 
and that the first 
policy had not been paid during the 


health of the . 


msured 


for recision been ) 
issue the 


premium 


material 
Is 

policy; 

on the 


good 
the to 


truth of tl 
taken literally 


Che assignee argued that 


pany’s certification of the 
statements could not be since 
it did not 


the facts concerning the 


have and could not have obtained 
insured’s physical 
condition and in 
convenience Also, that the 
the tool should be 


a mere opinion; that the 


except at great expense 
certification by 


company considered 


insurer has th 
burden to ascertain by a physical examina 
tion the 
ceptable 


procures such insurance 


condition of an insured as 
that an 


should not be 


an ac 
emplover wh 
held 


an employee’s misrepresen 


risk, and 


responsible for 


tations unless the employer encourages or 


has knowledge ot sucl 


In disposing of the assignee’s argument 


attirming the the lowe 


that 


and judgment of 


court, the supreme court noted an im 


surer customarily relies on the insured’s 


(Continued on page 144) 
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P RODUCT LIABILITY 
Summaries of Selected Decisions 


Reported in This Field 


Warranty by Advertisement— 
Liability of Manufacturer 


Where a sale or use of a product is in- 
duced by a manufacturer by means of 
direct representations to a consumer, the 
consumer can proceed against the manu- 
facturer for losses caused by its defective 
products. Second Circuit. 


Injuries were sustained by a workmat 


hile he was lynamite His action 


] 


Ising 


yvased on alleged breaches of 


Vas 


and 


express 


implied and as brought 


inst both the 


Warranties 
dyna 
fuse. It 


manufacturer of the 


and the manufacturer of the 


gued that both manufacturers wat 


al S 
d thr h their advertising and | 


at the 


conmiplaint 


against 


either 
Connecticut law 


Second Circuit 


and the ultimat 


ady 


} } 
he ultimate 
t} 


resentations and 
turer, The Roge 


Product Liability 


to look to the manufacturer to make good 


] 


osses caused by defective products, where 


the sale or use of the product was induced 


by representations directed by the manu 


} 


lacturer to the consume! 


“key rela 


mcluded that the 


between p 


Che court ce 
tionship is one roducer and buyer 
position ot! 


many 


' 1 
Che retailer is in the unhappy 


being governed, in the selection of 


products which he sells, by consumer pres 


sure generated by manufacturer advertis- 


ing. In addition the manufacturer is in the 


best 
1 


position to minimize the possibility of 


atent defects.” In view of the Rogers case 
and the case 

DuPont De 
United 
Second 


the decision was reversed 
Arfons vw. I l 
urs « pany 1 = 
States Court o ppea for the 
Novembet 


(2d) 1353 


remanded 
\ 

Venu 
Circuit NEGLIGENCI 


CASES 


Express Warranty— 
Vendor as Purchasing Agent 


An express warranty does not include 
products that are produced by someone 
other than the one giving the warranty. 
In regard to these products that are 
transported to the vendee, the vendor 
acts as a purchasing agent. Sixth Circuit. 


Tor 
1 
ot metal heater 


elements 


\c 





Upon appeal to the Sixth Circuit, it was 
found that the conclusion of the district 
court was and the judgment was 
affirmed.—Whizzer Industries, Inc. v. Wind 
sor Steel Products, Ltd. United States Court 
of Appeals for the Sixth Circuit 
19, 1958 


correct 


December 


Detergent Manufacturer's 
Liability—Evidence and Causation 


Testimony by an ordinary, nonprofes- 
sional person that a specific detergent 
caused her injuries has little evidential 
effect. Such evidence is not sufficient to 
require submission of the case to a jury. 
Sixth Circuit. 


A dishwasher at a restaurant brought this 
action to recover damages for a severe skin 
irritation that she contracted 
allegedly caused by the defendant-manu- 
facturer’s Her work 
that she wash dishes in warm water using 
a detergent for eight hours a day, six days 
During the first part of her em 
ployment the employer supplied a specific 
type of detergent. On September 8 1952, 
a different detergent was supplied for het 
Then on September 24, 1952, she left 
work because of a severe skin irritation fo 
which she treated for several 
Upon returning to work, a different dete 
gent was requested and was used. How- 
ever, within a short time the employer 
again supplied the original detergent. 


which was 


detergent. required 


a week. 


use, 


was weeks, 


In the district court the dishwasher testi 
fied that after her employer supplied het 


with the original detergent, she quit on the 
When asked what caused her 
irritation, she stated that it was caused by 
nothing else but the defendant-manufac- 
turer’s detergent. One of the physicians 
that treated testify 
that the detergent in 
any other caused het 


same day. 


the dishwasher did not 
specihe question or 

An expert 
dishwasher 


irritation, 


medical witness for the stated 
that her condition could have been caused 
by the detergent in that 


what was used. 


question, if was 


At the close of the testimony the district 
court directed a verdict for the manufac- 
turer, this direction alleged as re- 
versible error on appeal to the Court of 
Appeals for the Sixth Circuit. 


being 


The appellate court affirmed the decision 
of the district court, holding that a doctor’s 
testimony that the irritation could have 
been caused by the detergent had _ little 
Also, the testimony of the 
little evidential effect 
because of her nonprofessional status in re 
gard to the scientific facts involved. The 
court felt that a complex scientific problem 
had been presented considering the warm 
water, length of time in the water, the dif- 
ferent used whether the 
water contained other chemicals. In view 
of the dishwasher’s lack of training and ex- 
perience, her evidence was not sufficient 
that it be submitted to 
the jury.—Sheptur v. Procter & Gamble Dis 
tributing Company. United States Court of 
Appeals for the Sixth Circuit. November 
28, 1958. & NEGLIGENCE CASEs (2d) 1442 


probative value 


dishwasher was of 


detergents and 


enough to require 


WHAT THE COURTS ARE DOING: LIFE, HEALTH—ACCIDENT__ 


account of his medical history, and that it 


is physically and economically impossible 
for an insurer to give every prospective in 
elaborate medical 


sured an examination. 


Considering the question of the certifica 
tions of the various clauses and assertions, 
the court concluded that the tool company 
that the 
policy on the 


should issue the 
reliance of the truth of the 
statements of the insured about his medical 
history. It was the intent of the insurer 
that the tool company would be chargeabl 
with any 


agreed insurer 


misrepresentations made by the 
insured and the tool company 
this condition when it 
If the clauses did not 
company they 


assented to 
signed the policy. 
apply to the tool 


would be meaningless, be 


144 


Continued from page 142 | 


cause the 
for, 


tool was the applicant 
and beneficiary of 


company 


owner the policy. 


The tool company’s responsibility for the 


insured’s misrepresentations also arises from 
the fact that the insured was acting as an 
agent of the 
policy. The 


employee 


obtaining the 
“sponsored” its 


company in 
tool 
as a prospective insured and “in 
effect, authorized him to speak for it in 
furtherance of its affairs.” An 
agent’s misrepresentations bind the princi 
pal if he 
“in the 


company 


business 


was authorized to speak for him 
obtaining the particular 
contract.”"—Equitable Life Assurance Society 
of the U. S. v. New Horizons, Inc 
Court of New Jersey December 1, 
4 Lire Cases (2d) 82. 


course ol 


Supreme 
1958. 
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